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Mercenaries and Freedom Fighters: The Legal Regime of 
the Combatant Under Protocol Additional to the Geneva 
Convention of 12 August 1949, and Relating to the 


Protection of Victims of International Armed Conflicts 
(Protocol 1)* 


Commander Arthur John Armstrong, JAGC, USN** 


The two protocols to the Geneva Conventions of 1949, which were 
offered for signature on December 12, 1977, represent a humanitarian 
effort to rethink the laws of armed conflict in light of modern changes 
in technology of warfare and current political realities. The author 
analyzes the protocols as documents in which the decisionmakers have 
agreed that political realities may dictate an extension of 
humanitarian protections to a larger range of combatants. Focusing 
on the extension of the protections of the laws of armed conflict to 
freedom fighters and the retraction of those protections to 
mercenaries, he cautions that the protocols may penalize one party to 
an armed conflict to the advantage of another, and thereby may 
frustrate attempts to apply these humanitarian laws in the types of 
armed conflicts anticipated during the last quarter of this century. 


I. PERSPECTIVES ON HUMANITARIAN LAW IN ARMED CONFLICT 


THE LAW of war is not now, nor has it ever been static. For centuries 
mankind has formulated rules designed to prevent wars (jus ad bellum); and 
when wars cannot be prevented, to impose limitations on the conduct of armed 
violence (jus in bello). These rules have evolved in response to technological 
developments and the perceptions of the security needs of parties in times of 
armed conflict. Since technology is a dynamic process, and since perceptions 
about national interests change with changing international and domestic polit- 
ical, economic, and social developments, it is not surprising to find that the law 
of war has undergone a somewhat erratic development. 








*This article is a revised and abbreviated version of a thesis submitted in partial fulfillment of re- 
quirements for a LL.M. degree received at George Washington University in 1977. 

**Commander Armstrong is currently serving as Department of Defense Advisor and Legal 
Counsel to the President’s Personal Representative for Micronesian Status Negotiations in 
Washington, D.C. He received the B.A. degree from Vanderbilt University in 1963, the J.D. degree 
from the University of Virginia in 1972, and the LL.M. degree from George Washington University 
in 1977. He is a member of the Virginia Bar. 


125 








WINTER 1978 ¢ Mercenaries and Freedom Fighters 


This century has been a century of wars and the law of war has undergone 
rapid change in response. When the 1907 Hague Conventions were drafted, it 
was believed that civilized peoples could be educated to fight wars in a humani- 
tarian way. The resultant codification of the laws and customs has remained the 
basis of all subsequent efforts in the direction of the humanization of war. The 
two World Wars, with their many millions of dead and millions more mutilated, 
left the world in a trauma. The legal humanitarians attempted to outlaw war 
after World War I. Experience with the failures of the Covenant of the League 
of Nations, the Treaty for the Renunciation of War, and the Kellogg-Briand 
Pact, taught the drafters of the United Nations Charter that a blanket outlaw- 
ing of all wars could not work and that the concept of ‘‘war’’ is legally very 
uncertain, leaving much room for wars in disguise. The result can be seen in 
Articles 2(4) and 51 of the Charter, which, when read together, express the cur- 
rent law that, except in self-defense, the threat or use of force is illegal and must 
be condemned. 

The Nuremberg and Tokyo trials also held that waging war was a punishable 
crime because of the prohibition against aggressive war. The French prose- 
cutor in Nuremberg argued, with a certain logic, that all participants in an 
aggressor’s military force are criminal in principle. The Chinese Communists 
and North Koreans, during the Korean conflict, carried the logical argument to 
its extreme. Since all United States prisoners are aggressors, i.e., criminals in 
principle, then extension of normal legal rights to them is ‘‘a generous but 
legally unnecessary gesture.’” 

As each succeeding generation has rediscovered the futility of outlawing war, 
efforts have been redirected to minimize the inevitable human suffering and 
material destruction which accompany war. The 1949 Geneva Conventions for 
the Protection of War Victims were the last major such efforts which have 
passed into international law. The Conventions were an attempt to correct the 
brutal excesses of the Second World War. Such humanitarian laws are invari- 
ably a compromise, an effort to strike some balance between the needs of the 
military and those of humanity. The principle of military necessity permits 
belligerents to weaken the military forces of an enemy; the principle of humani- 
ty states that it is sufficient to disable them. The suffering of the enemy does 
not have to be aggravated uselessly, nor death rendered inevitable. The result- 
ant balance between military necessity and humanity is, at best, crude. The 
humanitarian laws, work, when they work, because it is to the advantage of all 
parties to make them work. Parties to a conflict, however, do not always know 
what is in their best interest and when they do perceive what is in their best 
interest, do not always act accordingly. Moreover, the written law is seldom ade- 
quate to cope with dynamic changes. 





1.. O'BRIEN, THE NUREMBERG PRINCIPLES, IN A CONFLICT OF LOYALTIES 144 (Finn ed. 1968). 
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Today, conflicts among nations are more profound and virulent than in any 
other period of the modern state system; not only because of the massive orga- 
nized power of the two revolutionary Communist states, but also because an ex- 
plosion of indigenous revolutions has occurred in what are called the develop- 
ing areas—revolutions which are at once nationalistic, social, economic, and 
racial in character. The revised world map has had enormous impact. The bipo- 
lar world of the 1950’s has given way in turn to a new balance of power. The 
Asian and African states have emerged with long pent-up aspirations for self- 
determination and economic growth. These developing nations, which ap- 
peared since the close of World War II, now dominate the United Nations in 
terms of a voting majority. The so-called Third World, or the ‘“‘Group of 77,” 
which numbers in excess of 100 developing countries, wields great power in a 
one-nation, one-vote system. 

The Diplomatic Conference on International Humanitarian Law and its two 
preceding Conferences of Government Experts have been attempting the latest 
in the centuries-long process of striking a balance between military necessity 
and humanity. Two Protocols to the Geneva Conventions of 1949, one dealing 
with international armed conflict, the other with non-international armed con- 
flict, have been approved and were opened for signature on December 12, 1977. 
The content of these two Protocols has been formed in great measure by the 
new nations which, in many instances, have totally different perceptions about 
many of the issues involved in the law of war than those held by older and more 
traditional states. 

The Group of 77 brought to the Diplomatic Conference and the Protocols the 
most political and controversial issues of the era; those issues which they were 
used to dealing with, day-to-day, at the United Nations: guerrillas, freedom 
fighters, wars of liberation, mercenaries, self-determination. They came with 
the specific purpose of legislating humanitarian laws which deal with political 
realities. The problem with this approach, as the Western states saw it, was that 
the “‘political realities’’ which the Third World saw were, to Western eyes, 
more in the nature of political aspirations. The Third World was accused of us- 
ing humanitarian law to make changes in the political status quo and of subor- 
dinating humanitarian goals to overriding political purposes. 

Combatants—those of the regular army of states, the guerrilla forces of 
liberation movements, spies, mercenaries, and saboteurs—all became chessmen 
on a political gameboard. 

The Western states have usually advocated that there are three essential 
conditions which must be fulfilled in order that the system of humanitarian law 
applicable in armed conflict may function in practice. First, the legal rules in 
question must place the parties to the conflict on an equal footing; second, the 
legal rules must represent a well-balanced compromise between humanitarian 
considerations and military necessity; and third, the rules must be drafted in 
such a manner as to ensure that all parties to the conflict have an equal interest 
in their application. 
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The Third World had its own version of the rules of the game. Equality of the 
parties meant equal rights, but not necessarily equal duties. Equality is the 
placing of a captured member of a liberation movement on the same footing for 
privileges with that of a captured member of the armed forces of a state party to 
a conflict. In effect, this would have meant that while members of a state’s 
armed forces have to adhere to the criteria of the Hague Regulations, the guer- 
rilla forces of a liberation movement did not have to adhere to the similar crite- 
ria of the Third Geneva Convention. Whether they could not adhere—or did 
not want to adhere—-would have been irrelevant. This concept promotes equal 
treatment, but unequal requirements. 

But, equality is a sometimes thing. Not all guerrillas were to be protected 
under the Third World’s scheme. Recalling that the developing states are mili- 
tarily weak and politically shaky in general, they were, as a bloc, adamant about 
preserving their own ability to treat as outlaws any individual who in a civil war 
might rise up in arms against them. Only those guerrillas who were ‘‘freedom 
fighters,’’ who were fighting in conflicts which the majority of states (i.e., the 
Group of 77) considered to have a special anticolonial, antiracial, anti-alien 
character, were to have privileged status. Of course, none of these conflicts 
would ever involve or pose a threat to the majority (as a matter of simple majori- 
ty rule). 

The pawn which was sacrificed in this political chess game was the merce- 
nary. A pattern has developed during the past two decades that mercenary 
combatants generally fight for the side opposite the guerrilla freedom fighters 
(Rhodesia), or on the side opposite the recognized government in an “‘internal 
conflict’’ (the Congo). In either case, the mercenary has sided against African 
members of the Group of 77 in Africa’s two major areas of concern. The Third 
World claimed basically that the mercenary is an active enemy of liberation 
movements and African governments and is, therefore, an enemy of mankind. 
Combatant and prisoner-of-war status was withdrawn from the mercenary 
fighters. 

Thus, the plight of the individual mercenary mirrors the dilemma of the 
Western states—both find that the current situation ethics of the Third World 
dictates that the political cause they espouse determines their legal position. 

Politically inspired laws are not good, bad, or indifferent. A law that is based 
on dynamic realities rather than evolving from a static norm may well be a good 
law in practice. Certainly, the combatant regime of Protocol I, for the first time, 
attempts solutions to the problems of guerrilla warfare. In an era in which the 
Third World is advancing a claim that guerrilla (and even terrorist) freedom 
fighters should benefit from the extension of humanitarian law to all kinds of 
conflict and to all groups of belligerents, one should be skeptical of proposed 
reductions. ' 

Therefore, much of the following analysis will focus on the shifting of privi- 
lege from the mercenary to the guerrilla freedom fighter. The place of other 
combatants in the legal regime of Protocol I—spies, saboteurs, and more ordi- 


nary members of a state’s armed forces—will be discussed in relation to the ma- 
jor theme. 
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II. EVENTS LEADING TO THE DIPLOMATIC CONFERENCE ON THE REAFFIRMATION 
AND DEVELOPMENT OF INTERNATIONAL HUMANITARIAN LAW APPLICABLE IN 
ARMED CONFLICTS (1949-1974) 


A. THE SOURCES OF THE LAWS OF ARMED CONFLICT 


International humanitarian law applicable in armed conflicts consists, for the 
most part, of the four Geneva Conventions of 1949 for the Protection of War 
Victims,’ the Hague Regulations of 1907,° and the customary laws of war.‘ The 
Hague Regulations—rules contained in the annex of the Hague Convention IV 
of 1907—control the actual means and methods of conducting combat. These 
regulations reiterate the universally recognized customs of warfare. In their 
own terms, the Hague Regulations were not intended to cover all contingencies. 
Thus, where the rules of war do not cover a particular case, recourse may be 
had to “‘the protection and governance of the laws of nations.’’> The Geneva 
Conventions are complementary to the Hague Regulations for they are both 
concerned with humanitarian protections accorded combatants and non- 
combatants both off and on the battle field. Classically, the Regulations are 
considered jus ad bellum and the Conventions are considered jus in bello. 





2. The four Geneva Conventions of 1949 for the Protection of War Victims are: 

(1) Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in 
the Armed Forces in the Field, Aug. 12, 1949 [1956] 6 U.S.T. 3224, T.I.A.S. No. 3362 
(hereinafter cited as GWS-1949 or First Convention]. 

(2) Geneva Convention for the Amelioration of the Condition of the Wounded, Sick and 
Shipwrecked Members of the Armed Forces at Sea, Aug. 12, 1949 [1956] 6 U.S.T. 3217, 
T.LA.S. No. 3363 [hereinafter cited as GWS Sea-1949 or Second Convention]. 

(3) Geneva Convention Relative to the Treatment of Prisoners of War, Aug. 12, 1949 
[1956] 6 U.S.T. 3316, T.I.A.S. No. 3364 [hereinafter cited as GPW-1949 or Third 
Convention]. 

(4) Geneva Convention Relative to the Protection of Civilian Persons in Time of War, Aug. 
12, 1949 [1956] 6 U.S.T. 3516, T.I.A.S. No. 3365 [hereinafter cited as GC-1949 or Fourth 
Convention]. 

Annex to Convention No. IV of the Hague respecting the Laws and Customs of War on Land, 

signed Oct. 18, 1907, 36 Stat. 227, T.S. No. 539, 1 Bevans 631 [hereinafter cited as Hague 

IV-1907]. 

4. The classic statement of the role of customary law is found in the preamble of Hague IV-1907 
(The de Martens Clause): ‘‘Until a more complete code of the laws of war has been issued, the 
High Contracting Parties deem it expedient to declare that, in all cases not included in the 
Regulations adopted by them, the inhabitants and the belligerents remain under the protec- 
tion and the rule of the principles of the law of nations as they result from the usages estab- 
lished among civilized peoples, from the laws of humanity, and the dictates of the public con- 
science.” 

See also the Nuremberg Principles as approved by the General Assembly in G.A. Res. 95(1), 

1 (2d Part), U.S. GAOR 188, U.N. DOC. A/64 Add. 1 (1947), and codified by the Int’! Law 

Comm’n in 1950 [1950] 2 Y.B. Int’! Comm’n 374, U.N. DOC. A/1316 (1950). 

5. Hague IV-1907, preamble, supra note 3. 


~ 
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B. THE NEED FOR REVISION OF THE LAWS OF ARMED CONFLICTS: AN OVERVIEW 


It has been evident for a number of years that this body of law was not entire- 
ly adequate. The very fact that the Hague Regulations are almost three- 
quarters of a century old is evidence enough that the laws of war are not ade- 
quate today to deal with the revolutionary development both in warfare itself 
and in matters affecting warfare.* The Geneva Conventions have also proved 
deficient. The 1949 Geneva Diplomatic Conference had been limited to filling 
some of the gaps in the laws of wars, gaps which had been uncovered during 
World War II. Further, the Conference had been restricted to an examination 
of the problems concerning the protection of war victims rather than those con- 
cerning warfare proper. 

The deficiencies in the conventional laws applicable in armed conflict are in- 
herent in any similar multilateral treaty, whether the treaty purports to codify, 
affirm, or reaffirm the existing customary law, or to develop it. The fundamen- 
tal objectives of any of the humanitarian treaties are: first, to obtain better im- 
plementation of and compliance with existing international law; and, second, to 
develop new rules of law that are clear, that are capable of being accepted by 
parties to conflicts, and that can be applied in practice.’ 

The objective of better implementation of existing law is within the Vatellian 
tradition of reaffirmation, whereby rules have been promulgated by reference 
to the practice of states. A treaty is conceived of as a more precise formulation 
and systemization of the rules of international law in the fields where there has 
already been extensive practice, precedent, and doctrine. Most humanitarian 
treaties are Vatellian in that they have a tendency to be reflective rather than 
prospective. The Hague Regulations drew upon the conflicts of the nineteenth 
century and the Russo-Japanese War of 1905. In much the same way, the 1949 
Geneva Conventions were considered in context of the World Wars. It is there- 
fore not surprising that the existing law of war has been inadequate to deal with 
the changed nature of armed conflict or the changed participants in the inter- 
national scene. Neither the 1949 Conventions nor the 1907 Regulations were 
designed to cope adequately with the internationalized civil armed conflicts or 
the guerrilla warfare which evolved in Southeast Asia, Africa, and the Middle 
East. 

The second fundamental objective of these multilateral treaties—the devel- 
opment of humanitarian law—is a classical Grotian concept. Pursuit of the 
development of international law falls within the Grotian tradition of moral 
order, whereby the rules of international law have been elucidated by reference 
to what the society of mankind requires for its regular development. Treaties in 
this tradition regard subjects which have not yet sufficiently developed in the 





6. For expression of such opinion, see, e.g., the authorities cited in M. GREENSPAN, THE MODERN 
Law OF LAND WARFARE 20 n.58 (1959). 


7. Cf. 2 Dicest OF THE UNITED STATES PRACTICE IN INTERNATIONAL Law 701-702 (statement of 
George H. Aldrich). 
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practice of states, or which have not yet been regulated in international law. 
This is the legislative objective. This developmental or legislative objective is 
best understood as an educative one. 

A classic example is the case of the franc-tireur: Is he a legal combatant and 
as such entitled to privileged prisoner of war status? The status of these French 
citizen-soldiers who were not part of the regular French army was not a settled 
matter of customary law during the Franco-Prussian War of 1870. The Prussian 
forces simply subjected to execution any captured franc-tireur who could not 
produce a card from the French government, authorizing him to fight. The 
issue of the right of the civilian population to resort to armed resistance was 
considered by the Brussels Conference of 1874, and lead to formulation of the 
four criteria of Article 9 of the Brussels Declaration which enumerated certain 
conditions under which those persons who engage in hostilities without belong- 
ing to the professional army must be regarded by the capturing enemy as privi- 
leged belligerents.® 

This issue of the right of civilian resistance lead to the failure of the Brussels 
Conference because the Brussels Declaration was not ratified; however, the 
educative function was fulfilled. The qualifications for belligerent status 
passed into customary law® and were resurrected and codified in the 1907 
Hague Regulations.’® It is not necessary for legislative concepts to pass into 
customary law before they can become codified. The Fourth (or Civilian) Con- 
vention of 1949 is an example of a law-making international humanitarian trea- 


ty that for the first time extended protection to the “‘unorganized mass of 
civilians.’”** 


C. THE NEED FOR REVISION OF THE LAWS OF ARMED CONFLICTS: 
CHANGED CIRCUMSTANCES 


Two political phenomena have occurred since the end of World War II which 
have given increased impetus to a conventional revision of the laws of armed 
conflict and have shaped the direction it has taken. These phenomena involve 


changes in the nature of warfare and the participants in the international 
scene. 





8. See generally 2 L. OPPENHEIM, INTERNATIONAL LAW 256-257 (7th ed. H. Lauterpacht 1952), 
Mallison & Jabri, The Juridical Characteristics of Belligerent Occupation and the Resort to 
Resistance by the Civilian Population: Doctrine Development and Continuity, 42 Geo. WASH. 
L. REv. 195-200 (1974). 

9. See, e.g., HIGGINS, THE HAGUE PEACE CONFERENCES AND OTHER INTERNATIONAL CONFERENCES 
CONCERNING THE Laws AND UsaGEs OF War: TEXTS OF CONVENTIONS WITH COMMENTARIES 258 
(1909). 

10. Hague IV-1907, art. 1, supra note 3. 
1. 4 INT’L COMM. OF THE RED Cross, COMMENTARY: CONVENTION RELATIVE TO THE PROTECTION OF 
CIVILIAN PERSONS IN TIME OF War 5, 613, 617 (J. Pictet ed. 1958). 
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From the close of World War II until the early 1960’s, it was customary to 
picture a world in which there were two superpowers. In this bipolar political 
construct, all other states tended to gravitate—in policy, ideology, and action— 
to one or another pole of power.’? The advent of nuclear weapons, the delib- 
erate or inadvertent threat of nuclear reprisals characteristic of the cold war, 
and the potential for thermonuclear war, dominated strategy, foreign policy, 
and legal analysis.** 

By the 1960’s, however, these two factors had evolved in a quite paradoxical 
fashion. In the first place, the two superpowers became mutually inhibited by 
the equivalent nuclear capability to destroy the world several times over. The 
capability and reciprocal promise of mutual annihilation have resulted in a 
situation in which the actual use of nuclear weapons has become less of a prob- 
ability. The military historian Walter Millis has noted that: 


. .. The new weapons were too powerful. They were too powerful to be employed in actual war 
with any hope of achieving any useful results thereby, they were too powerful to be hypothecated 
as a base for diplomacy and brinksmanship . . . —as Dulles with his ‘massive retaliation’ and 
Khrushchev with his not infrequent ‘bombrattling’ were to discover."* 


Millis concludes that the operation of the system of international power rela- 
tionships on the basis of nuclear threats and balances has become impractical 
and that, in fact, the system has not been so operated since 1945.'* The great 
power competition for influence over the vast revolutionary process sweeping 
the developing peoples in Asia, Africa, and Latin America has been the most 
fundamental conflict situation since World War II. It has been obvious that 
competition for influence over a great revolutionary process cannot be carried 
on successfully by nuclear threat and great-power war. 

In the second place, as a result of the nuclear deadlock of the major powers, 
the freedom and.flexibility of action of the other states have grown. Their inde- 
pendence has been enhanced by the competitive attention of the major 
powers.'* The exploitation of raw materials by the supplier nations—such as 
those who belong to OPEC—and their alignment with each other, have further 
increased the independence and influence of the developing states. 

As a consequence, most of the wars that have occurred since the adoption of 
the four Geneva Conventions have not fallen into any of the customary types 
contemplated by the conventional laws applicable in armed conflict. Further- 
more, the number of active participants in the international legal order has in- 
creased dramatically as has their independence of action. 





12. See, e.g., Lasswell, The Interrelations of World Organization and Society, 55 YALE LJ. 889 
(1946); Schwarzenberger, The Impact of the East-West Rift on International Law, 36 TR. 
Grotius Soc. 229, 231-2 (1950); MORGENTHAU, PoLitics AMONG NATIONS 322-40 (2d rev. ed., 
1954). 

13. Compare, e.g., OSCoOD, THE Uses OF MILITARY POWER IN THE COLD WAR IN AMERICA ARMED 
1-21 (R. Goldwin ed. 1963) with MILLIS, THE USELESSNESS OF MILITARY PoWER, id. at 22-42. 

14. MILLIS, id. at 28. 

15. fd. 

16. See generally M. McDoucaL & F. FeLiciaNo, Law AND MINIMUM WoRrLD PusLic OrDER 20-23, 
77-78, 659-668 (1961). 
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1. Warfare since 1945 


Since the end of World War II, well over a hundred armed conflicts have oc- 
curred—thousands, if minor internal conflicts are counted.” Most of these wars 
were neither international nor civil in the classical sense. Vietnam and Korea, 
for example, were complicated civil wars which were internationalized by the 
intervention of a third party acting as an ally, in the first instance; and acting 
on behalf of the United Nations, in the second instance. Thus, modern conflicts 
are often of a mixed civil and international character; a civil war leads to or is 
accompanied by assistance and participation by outside states or by forces of 
international composition engaged in maintaining or reestablishing the peace 
under international or regional organizations.'® 

These armed conflicts have been as harsh as in any other period of the mod- 
ern state system. There has been an explosion of indigenous revolutions in what 
used to be called the backward areas. The participants in these wars have taken 
advantage of the competitive great-power willingness to utililze ‘‘national lib- 
eration wars’ as non-nuclear conflicts to test one another under the great- 
power nuclear umbrella.’® 

Furthermore, in the conflicts in Southeast Asia, Southern Asia, Africa, and 
the Middle East, the use of guerrilla warfare, terrorism, and mercenary forces 
has become a regular feature. These types of warfare have all given rise to prob- 
lems not dealt with in the 1949 Conventions and the 1907 Hague Regulations. 


2. Participants in the International Legal Order Since 1945 


The number, power, and posture of the participants in the contemporary 
world arena is clearly of prime importance to any attempt at either reaffirming 
or developing law applicable in armed conflict. Since the end of World War II, 
the participants in the international legal order have increased dramatically. 
The active participation of the many new states which have emerged on the in- 
ternational scene has altered greatly the way in which many traditional norms 
are viewed. For example, many of the newly independent members of the 
United Nations have maintained that any colonial people or indigenous majori- 
ty resorting to armed force in order to achieve its independence is entitled to 
international assistance in order to achieve its national liberation.”° This vision 
of the respectability of organized rebels is substantially different, for example, 
from the attitude of the state participants in the international legal order of the 
1930s toward the rebels in the Spanish Civil War.”’ 





17. See H. ERSTEIN, INTERNAL War 3 (1963). 

18. The most important example of a regional organization in such instance is the Inter-American 
Armed Force established in the Dominican Republic in 1965. 

19. Cf. OscooD, supra note 13, at 3-4. 

20. See, e.g., SHUKRI, THE CONCEPT OF SELF-DETERMINATION IN THE UNITED NATIONS (1965). 

21. See, e.g., THOMAS & THOMAS, INTERNATIONAL ASPECTS OF THE CIVIL War IN SPAIN, IN THE 
INTERNATIONAL Law OF CiviL WAR 118 et. seg. (R. Falk ed. 1971). 
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Furthermore, the jus in bello is a complex body of law that presupposes a 
common humanitarian system of values. Many of the newly independent states 
hold cultural beliefs which are implicit, if not explicit, reservations to the exist- 
ing law. For example, although most of th- cultures of Africa would favor com- 
passion to the wounded and sick of any tribe or nation, the notion of a faceless 
antagonist who kills without animus or personal motivation in the service of an 
abstract principle is totally foreign to African thinking. The mid-1960s con- 
flicts in Nigeria and Zaire (then called the Congo) illustrated that a soldier was 
not viewed merely as a depersonalized agent of his government, but as a per- 
sonal enemy who attempted to kill his captor and who must be dealt with ac- 
cordingly.” 

Furthermore, in many quarters, the international humanitarian law in armed 
conflict—especially international customary law—is suspect. The African 
scholar F. Chuks Okoye of Nigeria observes that the new states of the Afro- 
Asian bloc were not responsible for Hitler’s initiation of the Second World War. 
The new nations wer not responsible for the extended war in Korea and Viet- 
nam, the suppression of the Hungarian uprising in 1956, the ‘criminal viola- 
tion of Czechoslovakian sovereignty,’ and the institutionalization of racial 
discrimination in Southern Africa. Therefore, he observes: 


It is respectfully submitted that it is incidents of this nature perpetrated by established and sup- 
posedly ‘civilized’ nations which occasion grave doubts in men’s minds about the existence of 
any institution called international law.” 


Central to this attitude is the question of why new states should be bound by 
the usage of other states long before they came into existence. In comparison, 
Soviet jurists have long maintained that a new state begins with a clean slate in 
regard to customary law as well as for treaties, and that customary obligations, 
like treaty obligations, are assumed only as a matter of choice.** Without 
debating this issue on the merits, it is nevertheless accurate to observe that the 
new nations perceive that they want the eradication from contemporary inter- 
national law of any entrenched European interest and the development of a 


new international law of protection and welfare to help them in their bid for 
social and economic emancipation.”® 





22. R. MILLER, THE Law oF War 263 (1975). This book is a ‘‘revised, edited and updated”’ version 


of the study which the United States Army commissioned the firm of Harbridge House to 
undertake in 1968. 


23. F.C. OKOYE, INTERNATIONAL LAW AND THE NEW AFRICAN STATES vi-vii (1972). 

24. See Waldock, General Course on Public International Law [1962] 2 Recueit Des Cours 1, 
49-53; Parry, The Function of Law in the International Community, MANUAL OF PUBLIC INTER- 
NATIONAL Law 43 (Sorenson ed. 1968). 

25. See F. C. OKOYE, supra note 23, at 178. 
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III. FREEDOM FIGHTERS AND MERCENARIES, COMBATANTS IN WARS OF 
NATIONAL LIBERATION 

A. WARS OF NATIONAL LIBERATION 


Article 1 of Protocol [?* is a proposition that armed conflicts in which the 





26. For ease of reference, the following ten articles include the major concepts in Protocol I 
which reflect on the combatant regime. 

Article 1—General principles and scope of application. This article extends prisoner-of-war 
status to guerrillas who fight in three carefully defined conflicts, those which involve a strug- 
gle against colonial domination, alien occupation and racist regimes. 

Article 37—Prohibition of perfidy. Perfidy and treachery are already forbidden by the laws 
of war, but the line between perfidy and unlawful ruses has been somewhat indistinct. The 
prohibition in this article is clearly tied to ‘‘kill, injure or capture,”’ not a nonspecific prohibi- 
tion on perfidy per se. It prohibits feigning civilian, non-combatant status and adds that the 
consequence of capture of combatants in civilian clothing is perfidy and a law of war viola- 
tion. (Under customary law a normal consequence of capture of combatants in civilian 
clothing is denial of prisoner-of-war status). 

Article 43—Armed forces. This article affirms that the armed forces of a party to a conflict 
consist of all organized armed forces, groups and units which are under a commander respon- 
sible to that party for the conduct of its subordinates. Thus, this article defines armed forces 
as including guerrilla forces. It stresses that the requirements for organization and discipline 
apply equally to state forces and to guerrillas. It reaffirms the right of members of states’ 
armed forces to participate as lawful combatants and legalizes the combatant status of 
freedom fighters. 

Article 44—Combatants and prisoners of war. The text of this article covers some of the 
more complex issues in Protocol I. In brief, Article 44 states that combatants, as defined in 
Article 43, who fall into the power of an adversary shall be prisoners of war. It makes explicit 
that all requirements for irregular forces to qualify as iawful combatants are equally applica- 
ble for regular armed forces. The article does not appear to require that a party conduct its 
operations in accordance with the laws of war as a condition for grant of denial of prisoner- 
of-war status to an individual. Article 44 recognizes that in some situations combatants can- 
net distinguish themselves from the civilian population. Prisoner-of-war status is still permit- 
ted, provided that the combatants carry their arms openly during any military engagement 
and immediately preceding the launching of an attack. 

Article 45—Protection of persons who have taken part in hostilities. The text of this article 
contains a variety of provisions which reinforce protection under international law applicable 
to prisoners of war and others who engage in hostilities and are captured. It affirms that per- 
sons who engage in hostilities and are captured are presumptively entitled to prisoner-of-war 
status based on their claim, state claim, or appearance of entitlement. Creation of the right to 
have prisoner-of-war status relitigated at any trial for alleged offenses is also provided. Other- 
wise the article reaffirms basic human rights and judicial safeguards for captured persons 
regardless of their prisoner-of-war status. 

Article 46—Spies. This article reaffirms that members of armed forces who engage in espi- 
onage have no right to prisoner-of-war status and may be treated as spies. A member of the 
armed forces who gathers information within territory controlled by an adverse party is not 
considered as engaging in espionage if while so acting he wears the uniform of his own forces. 
Special rules are provided for occupied areas. 

Article 47—Mercenaries. This article removes the right to combatant or prisoner-of-war 
status from mercenaries as defined therein. 
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combatants are struggling against colonial and alien domination of racist 
regimes be considered international armed conflicts. The argument that the 
peoples struggling against, inter alia, colonial domination have a separate 
status under international law is generally considered under the term ‘“‘wars of 
national liberation.” 

The so-called wars of national liberation are a relatively recent concept in in- 
ternational law. It is an amorphous term, what Professors McDougal and 
Lasswell would call a ‘“‘normative-ambiguity.’”’ As Secretary of State, Dean 
Rusk stated that in essence a war of national liberation was ‘‘any war which fur- 
thers the Communist world revolution—what in broader terms, the Commu- 
nists have long referred to as a ‘just’ war.”’ In general, according to Rusk, any 
effort led by Communists to overthrow various non-Communist governments in 
Asia, Africa, and Latin America are called wars of national liberation.2* Rusk’s 
comments were motivated by a Czechoslovakian proposal which had been in- 
troduced at the 1964 meeting of a United Nations Special Committee on Prin- 
ciples of International Law Concerning Friendly Relations and Cooperation 
Among States. At that time, there were three widely observed exceptions to the 
prohibitions of the use of threat of force under Article 2, paragraph 4—excep- 
tions expressly set forth in the U.N. Charter. The use of force is legal (1) as a 
collective measure by the United Nations (2) as action by regional agencies in 
accordance with Chapter VII of the Charter, or (3) in individual (meaning na- 
tional) or collective self-defense. Czechoslovakia formally proposed a fourth 
exemption to the effect that the “‘prohibition of the use of force shall not affect 
... self defense of nations against the right of self-determination.’””° 

On the surface, such a resolution seems a restatement of customary interna- 
tional law to the effect that international law does not regulate internal revolu- 
tion within a’state or revolution against colonial authority. The problem, of 
course, is one of whether such language would authorize third powers to use 
force internationally as long as it was doing so in support of certain insurrec- 
tions called ‘‘wars of liberation.”’ 





In addition, Article 50 which defines civilians and Article 51 which states that civilians, as 
civilians, lose protection under paragraph 2, Article 50, if they take a direct part in hostilities 
are important comparative articles. Paragraph 2, of Article 96, ‘‘Treaty relations upon entry 
into force of this Protocol’’ is extremely significant. Article 96 provides that in armed con- 
flicts in which one of the powers in conflict is not a party to the Protocol, parties to the Pro- 
tocol shall nevertheless be bound by the Protocol in their mutual relations. More importantly, 
powers shall be bound in their relations with the nonsignatory, if the nonsignatory accepts 
and applies the Protocol. 

27. Lasswell and McDougal, Legal Education and Public Policy: Professional Training in the 
Public Interest, 52 YALE L.J. 203-295 (1943). 


28. Rusk, The Control of Force in International Relations, 1965 Proc. Am. Soc. INT’L L. 27-29. 
29. Id. at 28. 
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In retrospect, the concept would have justified the French support to the Col- 
onies during the American Revolution. Prospectively, however, there is an 
essential difference. According to such Western strategists as William V. 
O’Brien, Frank N. Trager, and Herbert Dinerstein, wars of national liberation 
represent the modern vehicle for Communist expansion. In this sense, Trager 
has said, ‘“Wars of national liberation are, indeed, wars, but are liberating 
nobody.’”*° 

When the Declaration on Friendly Relations was finally adopted in 1970, the 
strong Czechoslovakian resolution had been rejected and the following, rela- 
tively innocuous language was approved: 


Every state has the duty to refrain from any forcible action which deprives peoples . . . in the 
elaboration of the present principle of their right to self determination and freedom and inde- 
pendence. In their actions against resistance to such forcible action in pursuit of the exercise of 
their right to self determination, such peoples are entitled to receive support in accordance with 
the purpose and principles of the Charter of the United Nations.” 


An assertion that the concept of ‘‘wars of liberation’”’ is merely a legal vehicle 
through which Soviet lawyers can justify intervention seems simplistic, a black 
and white assessment of Soviet policy and a justification for the Western bloc’s 
rejection of such a claim. The United States has invoked similar claims in sup- 
port of U.S. military action in the Lebanon crisis in 1958, in the Dominican in- 
tervention in 1965, and in Vietnam. In these conflicts, the United States 
claimed that an incumbent government was legitimate, whereas corresponding 
assistance to rebels (who were fighting wars of liberation) was illegitimate.*” 
This claim is a reflection of the classical view that outside states are free to help 
the incumbent early in an interna! struggle, and are obliged to refrain from 
helping the insurgents.** 

Commentators have seen Article 1, which defines the scope of international 
conflict to include wars of self-determinution, as creating a legal basis for the 
sanctioning of the use of force.** This theme of a legal regime of violence has 
indeed made many appearances since its introduction by Czechoslovakia in 
1964. The reoccurring argument is that the anti-colonial liberation struggles 
were legitimate because they were based on the inalienable right of peoples to 
self-determination and that those waging such struggles were entitled to use 





30. QuapE, THE U.S. anD Wars oF NATIONAL LIBERATION (New York, Council on Religion in 
International Affairs), reprinted in THE VIETNAM WAR AND INTERNATIONAL Law (R. Falk ed. 
1968) at 102-107. 

31. G.A. Res. 2625, 25 U.N. GAOR (Supp. No. 28) 121, U.N. DOC. A/8028 (1970). 

32. Accord Friedman, Law and Politics in the Vietnamese War: A Comment, 61 Am. J. INT'L L. 
750-769 (1967). But see, Moore, Law and Politics in the Vietnamese War: A Response to Pro- 
fessor Friedmann, 61 Am. J. INT'L L. 1039-1053 (1967). 

33. See 2 L. OPPENHEIM, supra note 8, at § 298, at 660. 

34. See Graham, The 1974 Diplomatic Conference on the Law of War: A Victory for Political 
Causes and a Return to the ‘‘Just War’’ Concept of the Eleventh Century, 32 Wash. & LEE L. 
Rev. 41. 
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“every means at their disposal,”’ including force.** In other words, the question 
of the legitimacy of the means employed by national liberation movements in 
furtherance of their legitimate right to national identity, to sovereignty, and to 
the territorial integrity of their land, has to be measured in the context of the 
choice of means at their disposal.** Carried to its logical extreme, this argument 
would place few limits on the combatants who were members of liberation 
forces. For example, a national liberation movement could refuse to extend the 
benefits of international humanitarian law to its purported oppressor’s military 
personnel.*’ Arguably, this result has been crystallized in Article 47 on merce- 
naries. Obviously, however, even when the use of force has been legally and 
morally justified, there are some means at the disposal of peoples seeking self- 
determination—as in every form of human conflict—which must not be used. 
The legitimacy of a cause does not in itself legitimatize the use of certain forms 
of violence. If the fundamental rights of the state to self-defense can be limited 
by the laws of war (in that there were acts so brutal that no state might under- 
take them even if its survival were at stake), so too must there be limits to any 
actions by individual groups. 

B. THE DEBATE OVER INTERNATIONALIZING WARS OF LIBERATION: A LESSON IN 

REALPOLITIK 


During the 1973 International Conference of the Red Cross in Tehran, two 
diametrically opposed views were aired over the nature of international human- 
itarian law in armed conflict. Delegates from the developing nations, who were 
supported by the Communists, began with the prohibition against the use of 


force and the criminality of wars of aggression and urged that a distinction 
must be made. 


. .. between just and unjust wars, between aggressors and victims of aggression, since the pur- 
pose of humanitarian law was to provide protection only to victims of acts of aggression. .. * 


On the other side were those delegates from Western states who argued a view 
more in conformity with traditional international law as it has developed in the 


nineteenth and twentieth centuries. Humanitarian law, they argued, should be 
kept 


... apart from political, ideological and subjective considerations, while top priority should be 
given to objective criteria, such as preventing avoidable suffering, distinguishing the civilian 
population from combatants and civilian objects from military objectives, and preventing 


treacherous methods of war, so as to provide all conflict victims with the protection to which 
they are entitled.*” 





35. See, e.g., Report of the Ad Hoc Comm. on International Terrorism, 28 U.N. GAOR, Supp. 
(No. 28) 7, U.S. DOC A/9028 (1973) [hereinafter cited as Terrorism Report]. 

36. See id. at 14, para. 45. 

37. DePue, The Amended First Article to the First Draft Protocol Additional to the Geneva 
Conventions of 1949—Its Impact Upon Humanitarian Constraints Governing Armed Con- 
flict, 75 Mit. L. Rev. 101 (1977). 

38. Int’l Comm. of the Red Cross, Report on the Study by the XXII International Conference of 
the Red Cross of the Draft Additional Protocols to the Geneva Conventions of 12 August 
1949, para. 7 (emphasis in original). 

39. Id. 
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By the First Session of the Diplomatic Conference in 1974, the more extreme 
views of the Third World had been toned down to the point that the delegate 
from Australia was able to observe that the differences of opinion seemed to 
bear less on the idea of ensuring the widest possible protection to all victims of 
armed conflict than on the means of attaining that end.*° Only Albania*’ and 
China*? argued to the effect that while freedom fighters (who were fighting le- 
gitimate and just struggles) had the right to effective protection, their oppo- 
nents (who wage an unjust war) should bear the responsibility for their crimes. 

Nevertheless, the Western states strongly opposed extending the rights and 
protections of Protocol I to wars of national liberation. The Western delegates 
rejected the idea that armed conflicts could be classified according to any but 
objective criteria. There was extreme reluctance to accept the idea that the po- 
litical cause of a conflict might determine its classification. Undoubtedly, the 
history of Soviet and Chinese pressures to legalize the positions of insurgents 
vis-a-vis governments—so that the insurgents might legitimately request assist- 
ance from the outside, but governments might not—was an important factor in 
the position of the United States and many of her allies. It is clear from the de- 
bates that the Soviets were indeed using Article | as a vehicle for fortifying in- 
terventionist policies. The German Democratic Republic’s representative, for 
example, argued that it was increasingly recognized by the international com- 
munity that forcible maintenance of a colonial regime was ‘‘an international 
crime, equivalent to permanent aggression.”’ Therefore, the argument contin- 
ued, a people under colonial oppression had the same right to self-defense as a 
state under armed attack. The German representative alleged that, as a result 
of the failure of their enemies to apply the provisions of international humani- 
tarian law to peoples fighting for their liberation, the General Assembly, in 
Resolution 3103, had declared that ‘‘armed conflicts involving the struggles of 
peoples against colonial and alien domination and racist regimes are to be re- 
garded as international armed conflicts in the sense of the 1949 Geneva Con- 
ventions.’”? 

Three important legal consequences flowed from that resolution: (1) the reso- 
lution confirmed that the colonial power had no rights of sovereignty over col- 
onial territories; (2) Article 2 common to the 1949 Geneva Conventions, not 
common Article 3, was applicable to armed conflicts of that kind; and (3) assist- 
ance by foreign states to the liberation struggle of colonial peoples did not con- 
stitute interference in the domestic affairs of the colonial power. 





40. Cf. Diplomatic Conference Doc. CDDH/I/SR. 1-16, at 18, para. 17, ICRC, 2 Sep. 1974 
[hereinafter cited as CDDH/I/SR. 1-16]. Documentation code may be interpreted as follows: 
CDDH (Conference Diplomatique du Droit Humanitaire)/I (Committee [)/SR 1-16 (Sum- 
mary Records of the Ist to 16th meetings). 

41. Id. at 27, para. 16. 

42. Id. at 35, para. 11. 

43. Id. at 12, paras. 36-37. 
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Thus, the Eastern bloc spokesman tied the right of the Soviet bloc to inter- 
vene in so-called ‘‘colonial’’ wars into a neat package with the humanitarian 
protection of the combatants in those wars. The thrust of the Soviet argument 
with regard to Article 1 was that it embodied the principles of Resolution 3103 
and was designed to codify international law already in foree. Whatever qualms 
Western states might have already had in extending international humanitar- 
ian privileges to combatants in liberation conflicts, the Soviet position had an 
increased chilling effect on Western altruism. Any attempt to have Article | in- 
terpreted as legalizing Soviet intervention assuredly invited Western opposi- 
tion. 

The resultant debates revealed how the states of the world view the function 
of international humanitarian law in the last quarter of the twentieth century. 


1. The Realpolitik Approach 


For the past two hundred years, classical international jurists and theorists 
have explained much of international law by applying the doctrine of opinio 
juris, that is, the doctrine that supposes that governments act in response to 
legal conviction and not from motives of power and gain. Thus, the humanitar- 
ian laws applicable in armed conflict have, over the years, been applied out of a 
conviction that the destruction of human and material values should be mini- 
mized in armed conflicts. Many of the Western states, however, anticipated the 
collapse of this concept during the debates on Protocol I. In the matter of Arti- 
cle 1, it was claimed that states were no longer acting by reference to what they 
thought the law was, but were setting out deliberately to break with the tradi- 
tional rules in order to bring about the changes which they sought. 

Professor Draper, a member of the United Kingdom delegation, argued that 
it was a basic principle of the Geneva Conventions and the Hague Reguleticis 
that legal and humanitarian protection should never vary according to the mo- 
tive of those engaged in a particular armed struggle. Deviation from the princi- 
ple would mean damaging the structure of the Hague and Geneva Conventions 
and would involve the need to reconstruct the whole of humanitarian law.“ 

The delegate from France argued, in institutional terms, to the effect that the 
United Nations was a political body whose role was to find political solutions to 
specific problems of the moment, whereas the Conference’s role was to ensure 
that humanitarian law provided protection for all war victims at all times. The 
basic principle was that humanitarian law must remain free of any notion of po- 
litical motivation and free of any subjective judgments of the justice and the le- 
gitimacy of a conflict.** 





44. Id. at 13, para. 45. 
45. Id. at 14, para. 49. 
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In summary, the Western position was that humanitarian law must be pri- 
marily, if not solely, concerned with the alleviation of human suffering. Human- 
itarian law involved the promotion of human welfare, not the advancement of 
social reform, which was a political process. The introduction of political 
judgments—even those political judgments confirmed by United Nations Gen- 
eral Assembly Resolutions—created the danger that Protocol I could be used as 
a rationalization for applying national policy in an inequitable manner. 

The argument of the Third World and the socialist states was that general in- 
ternational law develops from real world events. Wars of national liberation are 
real world events having formed a very important category of armed struggle in 
the post-1945 era.*® Numerous international instruments had attempted to find 
a legal solution to this very real problem which was causing great suffering. In 
support of this statement, they cited Article 1 of the Charter of the United Na- 
tions, the Universal Declaration of Human Rights, the Declaration on the 
Granting of Independence to Colonial Countries, and the Declaration on 
Friendly Relations. These documents, among numerous other international 
instruments,*’ affirmed as binding within the United Nations what had been 
accepted as general international law—that victims of wars of national libera- 
tion were a feature of the time and should be duly protected.** 

Therefore, the argument went, the question was not one of introducing polit- 
ical concepts into humanitarian law. The question was that of the relationship 
between humanitarian law and general international law, since the former 
could not be conceived in isolation from the latter.** International humani- 
tarian law must be in conformity with general international law—with jus 
cognus. In other words, jus in bello should flow from jus ad bellum. 


2. Jus ad Bellum, Jus in Bello 


The Third World argument has a certain ingeniousness to it. Participants 
were not being asked to legislate new law, but to affirm explicitly in the field of 
humanitarian law what had already been accepted as binding within the United 
Nations and within general international law. This argument was cast in the 
classic Vatellian tradition of acquiescence and consent, whereby rules have 
been promulgated by reference to the practice of states.*° 

The West argued in rebuttal that it was doubtful that the effect of the United 
Nations General Assembly resolutions had been to transform the positive law or 
to establish evidence of customary practice.*’ Dr. Pictet, representing 





46. See, e.g., id. at 21, para. 30 (statement of Mr. Cristescu, Romania); id. at 8, para. 8 (statement 
of Mr. Abi-Saab, Arab Republic of Egypt). 

47. See, e.g., id. at 8, para. 8 (statement of Mr. Abi-Saab, Arab Republic of Egypt); id. at 12, para. 
41 (statement of Mr. Clark, Nigeria); id. at 15, para. 53 (statement of Mr. Cristescu, Romania). 

48. Id. at 9, para. 17 (statement of Mr. Cristescu, Romania); id. at 12, para. 39 (statement of Mr. 
Khattabi, Morocco); id. at 35, para. 13 (statement of Mr. Rechetnjal, Ukrainian Soviet Social- 
ist Republic). 

49. Id. at 15, para. 53 (statement of Mr. Cristescu, Romania). 

50. See text accompanying note 6, supra. 

51. CDDH/I/SR 1-16, supra note 40, at 28, para. 21 (statement of Mr. de la Pradelle, Monaco). 
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Switzerland at the time, argued that establishing a particular category of con- 
flicts based on subjective criteria, stemming from the causes of those conflicts 
and the aims of the parties, entailed a move from the field of jus in bello to a 
zone which held dangers for the Conference, namely jus ad bellum.*? 

Whatever the theoretical merit of the argument, it opened the West to the 
criticism that it was attempting to draft an abstract body of law with no roots in 
reality.*? Further, in response to Dr. Pictet, it was noted that, if extending the 
international protections of Protocol I was to give preferential treatment to one 
of the parties, the criticism that jus ad bellum was being confused with jus in 
bello might be valid; it was the existing system, however, that gave preferential 
treatment to one of the parties by refusing protection to the national liberation 
movements.** 

The strength of the Third World argument lies in the recognition that mod- 
ern armed conflicts are factually complex events which involve the entire inter- 
national community. It is an argument which states that international law must 
evolve and take account of new realities. It is a realpolitik approach, but not 
one which ignores the importance of rules, perspectives of authority, and 
standards of conduct on international affairs. 

The weakness of the Third World argument is that one remains unsure 
whether those who support the proposition that wars of national liberation are 
international conflicts do so out of a genuine conviction that this was the legal 
construction most closely conforming to contemporary international law, or 
whether they do so out of political motives. There is a sense of arbitrariness in 
selecting one particular, politically determined category of armed conflict while 
rejecting assimilation of full-fledged civil wars into international armed con- 
flicts. 

As the delegate from Pakistan argued during the debates over Article 44 
(Draft Article 42—‘‘New Category Prisoners of War’’): 


. . my delegation makes a clear distinction between freedom fighters who, in the exercise of 
their right of self-determination are fighting against colonial and alien occupation and against 
racist regimes and situations where self-determination has already taken place and there is a 
rebel movement, by a handful of people, against the lawful authority of the State aimed at 
destroying the territorial integrity of that country. My country supports the granting of 
prisoner-of-war status in the former situation but in the latter situation we consider that the 


rebels are subject to the municipal law of the state and may be tried for crimes against the 
state.** 





52. Id. at 19, para. 13 (statement of Mr. Pictet, Switzerland). 

53. Id. at 15, para. 57 (statement of Mr. Mbaya, United Republic of Cameroon). 

54. Id. at 34, para. 18 (statement of Mr. Abi-Saab, Arab Republic of Egypt). 

55. Diplomatic Conference Doc. CDDH/III/SR. 33-36, Annex 9, para. 1 (statement of Mr. 
Hamid, Pakistan) (22 Aug. 1975). The obvious reference here is to East Pakistan. 
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IV. THE JURIDICAL STATUS OF COMBATANTS UNDER PROTOCOL I 
A. FREEDOM FIGHTERS, MERCENARIES, AND SPIES 


Freedom fighters, mercenaries and spies have two features in common. First, 
each of these groups has existed since time immemorial. Second, historically 
and legally their fortunes as combatants and prisoners of war, which have 
always been in a state of flux, have now come in for special scrutiny in Protocol 


I. 


1. Freedom Fighters. 


“*Freedom Fighters,’’ defined in terms of Article 1 of Protocol I, are people 
who fight against colonial domination and alien occupation and against racist 
regimes in the exercise of their right of self-determination. The more one ana- 
lyzes this definition, the more difficult it becomes to apply it. The terms “‘colo- 
nial,’’ “‘racist,”’ and ‘‘alien’’ are used as political concepts more than they are 
used to describe factual circumstances. By way of illustration, the holding of 
Gibralter by Britain or Djibouti by France are widely classified as colonial as is 
the conflict of Guinea-Bissau with Portugal. Moroccan occupation of the 
Spanish Sahara or Indian annexation of Sikkum is not so considered. The 
three-way struggle among the Zimbabwe African National Union (ZANU) and 
the Zimbabwe African People’s Union (ZAPU) guerrilla movements and the 
white-ruled Rhodesia is called racist. Idi Amin’s regime is not. The concept of 
alien occupation may identify both the Palestine Liberation Organization’s 
(PLO) conflict with Israel as well as the Arab fight for territories occupied in the 
wake of the 1967 Six Days War. 

A case in point is the Eritrea-Ethiopia conflict—probably the largest war 
fought anywhere in the world during 1977. Eritrea is a one-time Italian colony 
that was captured by the British in 1941. It was federated with Ethiopia under 
a United Nations decision in 1952 and a decade later was formally annexed by 
the late Haile Selassie as Ethiopia’s northern province. The Eritreans regard 
this annexation as outright colonialism. Over strong Ethiopian protest, the 
Islamic Conference of some forty Moslem states meeting in Jiddah, Saudi 
Arabia, in July of 1975 recognized the Eritrean Liberation Movement. This 
recognition was based on the large political consideration that the Eritreans 
have a strong Moslem heritage and the Arabs believe the region will be Arab- 
oriented. At the same time, the Conference remained wholly silent on the 
Kurds—an ardently Moslem nation. The proceedings at the meeting of the Or- 
ganization of Arican Unity (OAU) in Kampala during the same month were in 
many ways similar. The OAU, with less Arab representation, declined to legiti- 
matize the Eritrean Liberation Front (ELF) in contrast to the Jiddah resolution. 
The OAU did, however, recognize the Liberation Movement of Afars and Issas 
in Djibouti.** The only claim to preference of this movement over the ELF was 





56. See E. Kossoy, Livinc wiTH GUERRILLA, 165-166 (1976); A Raging War on the Horns of Africa, 
Time, Jul. 25, 1977, at 34-36 [hereinafter cited as Time]. 
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that the latter is directed against an African state—Ethiopia—the former, 
against a European state—France. In view of the substantial political consid- 
erations involved, one may well wonder whether the legal criteria of Article 44 
of Protocol I are sufficient to implement the protections promised by Article I. 

The fighting forces of liberation movements have gone under many names 
which have varied according to time and place. Thus there are guerrilleros, 
partisans, maquisards, franc-tireurs, mau-mau, fedayeens, monteneros. and, 
simply, rebels. The events during the 1975-76 conflict in Angola demonstrated 
that liberation movements are also often supported by regular troops of states 
nominally exterior to the conflict—Cuban troops in the case of Angola. Terror- 
ists have become a fixture in wars of liberation. The phrase that ‘‘one man’s 
terrorist is another man’s freedom fighter”’ is also a truism.*’ Freedom fighters 
fighting behind enemy lines are quite naturally compelled to resort to clandes- 
tine activity. Spies and saboteurs, therefore, are as much a part of the military 
establishment and the legal regime of the liberation movement as of the state. 

It is suggested that were one to initiate a typology of the combatant regime 
for a state, one could make a parallel typology for any liberation movement or 
for any other party to a conflict. This factor is one reason that the word “‘irregu- 
lar’’ is in such disrepute outside of Anglo-American legal circles.** The term ir- 
regular usefully describes combatants such as volunteers, militia, and levee en 
masse who rise to aid the armed forces of a state under extraordinary circum- 
stances. It does not, however, carry the sophisticated concept of organization 
associated with such a liberation force as the ELF. It has its own ‘“‘regular 
armed forces,’’ guerrillas who volunteer and act as a standing army. There is a 
kind of levee en masse also—the civilian population inside the Ethiopian held 
capital of Asmara, Eritrea.*® 

Of course, it must be acknowledged that there is a significant distinction be- 
tween the guerrilla combatant regime and the conventional cembatant situa- 
tion. A characteristic of conventional warfare, at least in theory, is the clear and 
distinct separation between the activities of the armed forces and the life of the 
civilian population. That clear distinction and separation is hard to achieve in 
guerrilla warfare. A guerrilla fighter is much more dependent for his whole sur- 


vival on the civilian population—from which comes his food and, sometimes, 
his shelter. 





57. See generally, INTERNATIONAL TERRORISM AND POLITICAL CRIMES 67-200 (M. Bassiouni ed. 
1975). 


58. See generally, Draper, The Status of Combatants and The Question of Guerrilla Warfare 45 
Brit. Y. BK. INT’L. L. 181 (1973). 

59. Time, supra note 56, at 35 comments: ‘“There are 150,000 Eritreans in Asmara, and every one 
is a potential saboteur—‘our Trojan horse’ says one Ethiopian commander, referring to the 
civilian population. Two weeks ago [June-July 1977], the E.L.F. sent a radio message . . . that 


buses were . . . needed to carry wounded. . . . 24 hours later . . . eight large Ethiopian buses 
were hijacked.”’ 
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Freedom fighters are obviously a sub-category of what most Western com- 
mentators call guerrillas or, in Spanish, guerrilleros.© Guerrillas have been de- 
scribed variously. Professors McDougal and Feliciano define guerrillas as: 


. . . bodies of irregular troops most frequently operating in belligerent occupied territory or in 
areas behind enemy lines and commonly called ‘guerrillas’ or ‘partisans.’ 


This definition distinguishes guerrillas from regular combatants who are 
detached from the main body of such forces to employ combat tactics described 
as ‘‘guerrilla warfare.’’ Professor Baxter notes that: 


The word ‘guerrilla’ is most usefully applied in a legal context to armed hostilities by private 
persons or by groups of persons who do not meet the qualifications established in Article 4 of 


the Geneva Prisoners-of-War Convention or corresponding provisions of the earlier 
Convention.” 


This definition lumps little bandit groups with fully organized revolutionary 
war machines. It dispenses with a technical legal meaning and allows an easy 
term with which to address the full class which includes partisans, freedom 
fighters, insurgents, counter-insurgents, etc. 

Bearing these definitions in mind, a guerrilla freedom fighter as circum- 
scribed by Articles 1, 43, and 44 of Protocol I could be defined as follows: A 
freedom fighter is a disciplined member of a force, group, or unit which is both 
organized and armed and which is represented by a party opposing an estab- 
lished government, authority, or occupying power, which has (somehow) been 
recognized as colonial, racist, or alien by the international community. As the 
term “‘guerrilla freedom fighter’? seems most descriptive of this newly privi- 
leged combatant, this term will be used in the following text. 


2. Mercenaries. 


““Mercenaries”’ is a term specifically defined in paragraph 2 of Article 47, 
which reads as follows: 


2. A mercenary is any person who: 

(a) is specially recruited locally or abroad in order to fight in an armed conflict; 

(b) does, in fact, take a direct part in the hostilities; 

(c) is motivated to take part in the hostilities essentially by the desire for private gain and, 
in fact, is promised, by or on behalf of a Party to the conflict, material compensation 
substantially in excess of that promised or paid to combatants of similar ranks and func- 
tions in the armed forces of that Party; 

(d) is neither a national of a Party to the conflict nor a resident of territory controlled by a 
Party to the conflict; 

(e) is not a member of the armed forces of a Party to the conflict; and 

(f) has not been sent by a State which is not a Party to the conflict on official duty as a 
member of its armed forces. 





60. See, e.g., G. SCHWARZENBERGER, INTERNATIONAL LAW AND ORDER ch. 12 (1971). 
61. M. McDoucat & F. FELICIANO, supra note 16, at 548. 


62. Baxter, So-Called ‘‘Unprivileged Belligerency’’: Spies, Guerrillas, and Saboteurs, 28 Y.B. 
InT’L L. 323, 333 (1951). 
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Previously, there has been no commonly accepted juridical definition of merce- 
nary. Vattel defined mercenaries as ‘“‘foreigners voluntarily engaging to serve 
the state for money, or stipulated pay. As they owe no service to a sovereign, 
whose subjects they are not, the prospect of advantage is their motive.’ 

In a broader sense, the issue of legal regulation of the mercenary centers 
around combatants from neutral states who serve in either the regular or irreg- 
ular forces of any party to the conflict in either international or internal armed 
conflicts. Such regulation involves not only the individual combatant, but the 
rights and duties of both his neutral state of domicile and the party for whom 
the mercenary fights. In this latter sense, it is more accurate to speak of the 
‘mercenary regime,”’ for regulation affects not only the individual combatant, 
but the entire, interrelated mercenary process, including organizing, financing, 
training, transporting, and controlling the combatants. 

A case in point is the 1000 foreign fighters (including 400 Americans) who 
have fought on the Rhodesian side in white-ruled Rhodesia’s war against Black 
African guerrilla freedom fighters. They are important as a matter of numbers 
alone. Since only rarely have there been more than 18,000 Rhodesian service- 
men in the field at one time, the 1000 foreigners constitute a sizable proportion 
of the total force. Beyond numbers, their importance lies in the skills they bring 
which Rhodesians lack.** In the technical language of Article 47, these men 
probably could be classified as “‘volunteers’’ rather than mercenaries, at least 
on the basis that they are all members of the armed forces and get material 
compensation equivalent to combatants of the same rank: a private’s base pay 
is $338 a month, a major (the highest rank heid by any foreigner) earns 
$1,078.°° 

Consider the proposition that these Rhodesian foreign fighters—who are 
fighting on behalf of a racist regime against a liberation movement—are not 
mercenaries. Compare this situation with that of the now-famous trial of the 
thirteen alleged mercenaries tried and convicted in the summer of 1976 under 
the authority of the Peoples Republic of Angola.®* The factual situation was 
quite complicated but, in brief, when Portugal withdrew from Angola after 500 
years of colonial rule, three competing national liberation/insurgent groups 





. See VATTEL, THE Law or Nations, bk. 3, ch. 2, § 13 (Pomroy ed. 1805). 
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fought for military and political power. Each of Angola’s three major ethno- 
linguistic communities had produced a major liberation movement. These were 
named the National Front for the Liberation of Angola (FNLA), the Popular 
Movement for the Liberation of Angola (MPLA), and the National Union for 
Total Independence of Angola (UNITA). Foreign troops began to join UNITA 
and FNLA early in 1976. They were reportedly being signed up for contracts of 
six months duration for $800 a month or for twelve months at $1200 a month. 
By mid-February, MPLA, which had captured thirteen mercenaries, emerged as 
the victorious party. Two Americans and seven British nationals were sentenced 
to prison terms ranging from sixteen to thirty years. Three British nationals 
were sentenced to die before a firing squad. Twelve days later, the death sen- 
tences were carried out. Commentators who attended the trial generally agreed 
that while the trial was procedurally fair, substantively its justification was in 
the political, not the legal, realm.°’ 

The “‘political’’ result in the Angola situation is especially striking when 
viewed in contrast to travaux preparatoires of Articles 1, 44, and 47. In brief, 
the same circles which clamored for the removal of any real or alleged discrimi- 
nation in the treatment of the freedom fighters who are members of national 
liberation movements were the same who asked, no less firmly, for the open 
legal discrimination against mercenaries. 

The Ukrainian delegate to the 1975 session of the Diplomatic Conference 
cited the United Nations General Assembly resolution to the effect that ‘‘. . . the 
practice of using mercenaries against movements for national liberation and 
independence is punishable as a criminal act and that the mercenaries them- 
selves are outlaws,” © and solemnly declared: 


In understanding the elaboration of additional Protocols ... and... the rights already recog- 
nized to the fighters for national liberation, the Diplomatic Conference cannot overlook the 
demands of world public opinion. . . . It must follow clearly from the additional protocols that 
mercenaries used in conflict with a national liberation movement do not enjoy the status of 
combatants and shall, when taken prisoner be considered as criminals, with all the consequences 
that entails. The introduction of such a rule would place a convincing obstacle in the path of the 
‘adventurers’ and bloody ‘knights of fortune,’ the professional killers.*° 





67. Cesner & Brant, supra note 66, at 352-354, quoting the reports of George H. Lockwood to 
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It is clear from this and similar statements that the initiators and supporters 
of Article 47 anticipated that the national liberation movements involved would 
have views politically compatible with their own, and that all mercenaries would 
probably belong to a party adverse to the national liberation movements. 

Therefore, one wonders what will be the result in practice when the Zim- 
babwe African National Union, who opposes the Rhodesians, determines the 
fate of captured ‘‘volunteers’’ under the technical language of Article 47, con- 
sidering that the ZANU representative to the Diplomatic Conference stated: 


My delegation regards mercenaries as a group of hired assassins and murderers whose only rea- 
son for killing is their avaricious greed for money and adventure. These people cannot be pro- 
tected by international law. They should be treated as criminals and enemies of all humanity.”° 


3. Spies. 


Spies in 1977 remain essentially the same sort of people who were spies in 
1907 under the Hague Regulations. Essentially, a spy, as defined under Article 
29-31, Hague Regulations, is a person, who, acting clandestinely or on false 
pretenses, “‘obtains’’ information in the zone of operations of a belligerent, 
with the intention of communicating it to the hostile party.”’ A uniformed per- 
son cannot be a spy. 

Article 46, on spies, initiates a change in the law in the case of resistance 
forces in occupation situations or in the case of fighters for liberation move- 
ments who operate behind enemy lines or in enemy occupied territory. Article 
46 attempts two extensions of the law. First, it tries to protect members of the 
armed forces ordinarily resident in enemy occupied territory, who will almost 
necessarily in their everyday life come across information of value to the armed 
forces to which they belong. The rationale is that this action should not make 
them spies or serve as a pretext for denying them protection as prisoners of war. 

Protection, however, is lost if the resident resistance fighter /freedom fighter 
gained.such information in a deliberate, clandestine manner. Secondly, in oc- 
cupation situations, members of resistance movements who are ordinarily resi- 
dent in the occupied territory lose their right to prisoner-of-war treatment, and 
can be treated as a spy only if captured while engaging in espionage. This rule 
is similar to the rule under Article 31 of the 1907 Hague Regulations, that a 
member of the armed forces who engages in espionage (without a uniform), and 
who thereafter rejoins his unit and is captured, cannot be punished as a spy. 





70. Id. at 111, para. 7 (statement of Mr. Masangomai, observer, Zimbabwe African National 
Union). : 

71. Although the ICRC text dealt with both espionage and sabotage, the Conference confined 
itself to espionage. This change resulted from the relationship of this article to Articles 43 
and 44. The Committee noted: ‘Since these latter Articles are now so structured that a cap- 
tured member of the armed forces is or is not entitled to be a prisoner of war, depending upon 
his compliance with the standards of these articles, it was unnecessary to deal separately with 
sabotage.’’ Diplomatic Conference Doc. CCDH/236/Rev. 1 at 15, para. 33. 
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Not too long ago, guerrillas were viewed as bandits and their activities were 
equated with war crimes.’? Spies and guerrillas were subject to the death penal- 
ty. Mercenaries, in contrast, were a protected part of the regular establishment. 
Protocol I reverses these legal positions. 


B. MERCENARIES: THE NEW INTERNATIONAL CRIMINALS 


As a matter of abstract justice, there is no reason why certain categories of 
combatants should have special privileges denied to others, not because of their 
methods of fighting, but because of their alleged motivation or, even worse, po- 
litical affiliation. The humanitarian laws of armed conflict should be applied 
evenly and fairly to the widest possible range of combatants, for the purpose of 
the laws is to minimize destruction of human values—a task made easier when 
the laws apply to all rather than a selected few. 

Article 47, which declares that a mercenary shall not have the right to be a 
combatant or a prisoner of war, goes against the trend for humanizing the laws 
of armed conflict. Just as there is nothing in the principles of the body of hu- 
manitarian law to justify automatic discrimination against guerrillas or free- 
dom fighters, spies or regular combatants, there is also nothing to justify an 
automatic discrimination against so-called mercenaries. Indeed, the legal status 
of the hiring group and their observance of the laws and customs of war are the 
only factors which should determine mercenaries’ treatment by the adversary. 

Once a group has been singled out for discrimination, the possibility has 
been created that all captured adversaries will be labeled ‘‘mercenaries’’ and 
legally denied the humanitarian protections offered other combatants. 

Commentators on Protocol I have voiced alarm that the developing law re- 
flects a tendency to return to the concept of a “‘just war.’””* A “‘just war’’ refers 
on the one hand to the conditions under which resort to war might be legitimate 
(jus ad bellum) and, on the other hand, the rules limiting the permissible tech- 
niques of war and the regulation of its conduct (jus in bello). The academic 
argument over bellum justum are fascinating and have been ably explored 
elsewhere.”* 

Within the context of Article 47, however, a moral-political judgment has 
been made to the effect that mercenaries oppose consistently the just cause of 
wars of national liberation and are, therefore, criminal. To this type of reason- 
ing, one may well apply Clausewitz’s claim that the ‘‘military virtue of an 
army’’ is not found in the nature of the cause for which it fights any more than 
the skill of a lawyer is judged by the persons of his clients.”* 

Mercenaries have not always fared so badly as an examination of their legal 
status shows. 





72. See Baxter, supra note 62, at 327, 333-334; 2 OPPENHEIM 451, 454 (6th ed. Lauterpacht, 1944). 
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1. The Development of International Law Regulating the Mercenary Regime 


Three interrelated issues concerning the regime of the mercenary have been 
of continuing interest to international lawyers: (1) what are the duties of neutral 
states to dissuade their nationals from fighting in armed conflict; (2) what re- 
sponsibility must a state assume for the acts of private individuals; and (3) what 
is the status of the individual who fights for a foreign belligerent vis-a-vis (a) his 
state of domicile, (b) the party for whom he fights, and (c) the party against 
whom he fights. 

a. Grotius and Vattel. Over the years, numerous scholars have suggested par- 
tial answers to these questions. The foundation for the modern law of the mer- 
cenary regime was laid by the Dutchman Huig de Groot (1583-1645), better 
known as Hugo Grotius. Grotius wrote his De Jure Belli Ac Pacis Lebri Tres as 
the European nation-state gained sufficient strength to enforce its claim for 
monopoly over the exercise of violence. One may recall that the Thirty Years 
War (1618-1648) and the success of the disciplined armies of Gustavus 
Adolphus and Oliver Cromwell signalled the end of entrepreneur mercenary 
companies and made the supply and demand of mercenaries the business of 
states.”® Grotius offered the legal rationale for state practice. He began with the 
doctrine of jus eminens’’ —the superior right of the state to exercise its powers 
over the entire body of individual members for the common good. This doctrine 
was the umbrella which allowed the state the exclusive right to raise troops 
from within or to hire mercenaries from without. Under the related doctrine of 
Patientia, Grotius asserted the complementary principle that the state had the 
duty to prevent individuals from leaving the state for the purpose of harming a 
foreign state.’® 


Emmerich de Vattel (1714-1767) of Switzerland expanded upon the theory of 
Grotius. It must be remembered that Vattel was writing when his native 
Switzerland was still a nation of mercenaries. Vattel expanded the doctrine of 
jus eminens from the concept that a state had the right to raise troops for its 
own wars, to the correlative concept that a state had the duty to control the rais- 
ing of mercenary troops who would fight on foreign soil for a foreign state. 
According to Vattel, the legality of mercenary servitude depended upon the ex- 
press or tacit consent of the state where the mercenary was domiciled. Drawing 
on the Swiss experience, Vattel justified the practice of the state’s freeing indi- 
viduals to join whatever society they pleased for the purpose of practicing arms. 
Foreign mercenary service benefitted the domicile state because it produced 





76. Cf. id. at 21. 
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trained defenders. Foreign service qualified the mercenary Switzers to serve 
Switzerland when the state needed them.’® Vattel was not alone in his judg- 
ment. Bynkershoek, for example, argued that ‘‘[t]he purchase of soldiers 
among a friendly power is as lawful as the purchase of munitions of war.’’ © 

A foreign state seeking to hire combatants was another matter, however. Vat- 
tel argued that there was no right to enlist or recruit in a foreign country 
without the permission of the foreign state. Vattel termed such unauthorized 
foreign recruiting the crime of plagiat—or man stealing. Enforcement was car- 
ried out by the immediate hanging of foreign recruiters.** 

b. Positive law development to the nineteenth century. From the fourteenth 
to the nineteenth centuries, Italy, Spain, France, and Germany became theaters 
of mercenary wars. Starting with the 1460 treaty between Henry IV of England 
and the City of Genoa and ending with the Treaty of 1803 between Switzerland 
and France, at least forty known bilateral treaties were signed which dealt with 
the mercenary regime.*? These forty-odd treaties can be roughly divided into 
two stacks. One group could be characterized as non-aggression pacts in which 
one contracting party agreed to prevent its citizens from fighting as third-state 
mercenaries against the other contracting party. The other group of treaties 
could be characterized as aid agreements in which one contracting party 
agreed to afford mercenary troops to the other contracting party. Each of these 
latter contracts, however, reserved the neutrality of the providing state. 

The concept of reserved neutrality in the context of mercenary treaties is 
noteworthy. The points upon which most theoretical arguments turned in the 
traditional literature were (a) whether foreign states were legally entitled to in- 
tervene only on the side of the incumbent government in a civil war situation, 
(b) whether they must observe strict neutrality between the opposing sides, or 
(c) whether they were free to assist whichever side they considered just.*? The 
five-century long practice of nations allowing states to enter exclusive treaties 
for foreign levies adds a novel, if archaic, concept to the literature to the effect 
that historically, states could preserve neutrality and still furnish aid as long as 
aid treaties were antecedent to war. 

c. The Hague Regulations and customary law. During the twentieth century, 
the mercenary regime has generally been dealt with as an issue ancillary to the 
broader issue of neutrality. Traditional international law was designed to 
isolate armed conflicts through non-intervention, direct or indirect, in the inter- 
nal or external affairs of other states.** Loss of neutrality was the prescribed 
sanction. 
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By the turn of the century, states were no longer providing mercenaries en 
masse by way of military capitulations with other countries. State-organized 
mercenary troops had given way to free-lance mercenaries. Therefore, legal 
regulation of the mercenary regime involved demands for the prevention of cer- 
tain activities in a nonparticipant’s territory which disadvantageously affected 
a party to an armed conflict.** , 

The customary law is deemed to be reiterated in Hague Convention Number 
V, Respecting the Rights and Duties of Neutral Powers and Persons in Case of 
War on Land.® Hague V, it is noted, does not address the issue of reserved 
neutrality which had been the practice for five centuries. It does not prohibit in- 
dividuals from neutral states from joining the armed forces of belligerents. It 
does not require neutral states to enact legislation forbidding nationals to join 
the armed forces of foreign belligerents.*” What Hague V does do is to prohibit 
a neutral state from sending, or permitting to be sent, regularly constituted mil- 
itary units across the frontier in the guise of ‘‘volunteers’’ or small ‘‘unorga- 
nized’’ bands.** The volunteer is the relic of a five-century-long toleration of 
the supply of mercenaries. The enlistment of men, the formation and organiza- 
tion of hostile expeditions, and the passage of organized bodies of men intend- 
ing to enlist in the service of foreign belligerents, are prohibited.*® The legality 
of such activity—significant in view of the situation in Africa in the 1960s and 
1970s—does not depend upon whether such activity is carried out by belliger- 
ents, private persons, or corporations especially designed for the purpose.” 

Most significantly, however, Hague V distinguishes between purely private 
and state-exported activities. Individual mercenaries or volunteers crossing the 
frontier ‘‘separately’’ created no obligation on the neutral state.’ The 
customary law as thus embodied in Article 6 of Hague V reflects the individual- 
ism and laissez-faire once prevalent, but now increasingly replaced by the inte- 
gration of the individual into the state corpus.” 

The individual mercenary who voluntarily enlisted in or joined the ranks of 
the armed forces of one of the parties shares the privileged status of his co- 
combatants. In such a case, Hague V indicated that the neutral individual 
could not avail himself of his neutrality, but he would not be treated more 
severely ‘‘by the belligerent as against whom he has abandoned his neutrality 
than a national of the other belligerent state could be for the same act.’””” 
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In the instance of organized groups departing from a neutral state, 
customary law implied a rather broad-based duty on the party of the neutral 
state to exercise due diligence in preventing such mercenary activity—as 
reflected in the Caroline Case,** the Alabama Claims arbitration,®* the Corfu 
Channel case. This case law is reinforced by state practice as reflected in the 
numerous municipal neutrality laws forbidding state nationals from joining 
belligerent armed forces. Many states, such as Great Britain and the United 
States, have passed legislation making service to foreign belligerents illegal.*’ 
These prohibitions gave states leverage by which the customary requirement 
for due diligence could be exercised when the acts of private mercenaries 
threatened to involve the state. 

In sum, Hague V absolves states from the actions of individuals who, inde- 
pendent of state action, hired their services to belligerents. Customary interna- 
tional law goes beyond the stated requirement of Hague V in that it requires 
neutral states to exercise due diligence in prohibiting mercenary activity. 

This accepted customary law, however, encourages the use of disguised vol- 
unteers and mercenaries as a means of pursuing policy. Proof of abuse of the 
law is difficult. The Chinese action in Korea is one example of volunteers 
fighting which was found to be aggression.” CIA inspiration of mercenaries in 
Angola was charged, but denied and remains unresolved.” 


2. The New Consensus 


a. Claims presented to the OAU and the United Nations. There has been am- 
ple notice that the Third World was deeply concerned with mercenary activities 
in Africa and would sponsor major changes in the law. In the early 1960s, the 
secessionist Provincial Administration of Katanga employed mercenary forces 
in opposition to the government of the Republic of the Congo. The United Na- 
tions Force in the Congo in 1961 temporarily eliminated mercenary forces in 
South Katanga in pursuance of a Security Council mandate.’ Continued reap- 
pearance of a mercenary presence in the Congo attracted the attention of the 
Organization of African Unity and, in turn, the Security Council which, on 
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December 30, 1964, urged withdrawal of mercenaries from the Congo.’ In 
1966, continuing mercenary involvement in the Congo resulted in a series of 
three resolutions in which the United Nations Security Council addressed the 
use of Angola as a staging ground for mercenary activity, and condemned any 
state which persisted in permitting mercenary recruitment, training, and sup- 
ply.’ In 1967, the OAU, meeting in Kinshasa, began to press claims that being 
a mercenary, in and of itself, was a punishable crime in international law, and 
an appeal was made to all states to make the recruitment and training of 
mercenaries a crime.’ 

Legal opposition to mercenaries continued to accelerate during the 1968- 
1974 time frame. During that period, the General Assembly adopted at least six 
resolutions dealing, in part, with mercenaries. In 1968, the General Assembly 
reiterated the OAU call for the world community to prevent the recruitment 
and training of persons being used as mercenaries in the Portuguese territories 
(Resolution 2395).'°* On December 20, 1968, the General Assembly stated that 
“the practice of using mercenaries against movements for national liberation is 
punishable as a criminal act.’’ This resolution (Resolution 2465) criminalized 
the status of being a mercenary, stating that “‘the mercenaries themselves are 
outlaws.”’ Finally, the General Assembly called upon states to enact municipal 
legislation declaring that recruitment, financing, and training of mercenaries 
are punishable offenses.’°* The anti-mercenary content of this resolution was 
repeated in the 1969 Declaration on Independence for Colonial Countries and 
Peoples (Resolution 2548).'°° 


In 1970, after years of arduous debate, the United Nations General Assembly 
approved, by consensus, the Declaration on Principles of International Law 
Concerning Friendly Relations and Co-operation Among States in Accordance 
with the Charter of the United Nations [hereinafter The Declaration on Friend- 
ly Relations] (Resolution 2625). It goes beyond Hague V, but in substance it 
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states the customary international law’” to the effect that: 


Every state has the duty to refrain from organizing or encouraging the organization of irregular 
forces or armed bands, including mercenaries, for incursion into the territory of another 
state.’ 


In 1973, the General Assembly again stated that mercenaries should be 
punished as criminals, and again made this pronouncement in context of 
mercenaries used by colonial and racist regimes against national liberation 
movements (Resolution 3103).'° This resolution was followed in 1974 by the 
adoption of a Definition of Agression (Resolution 3314) which again is a state- 
ment of the accepted international law standard to the effect that: 


The sending by or on behalf of a State of armed bands, groups, irregulars or mercenaries, which 
carry out acts of armed force against another State of such gravity as to amount to the acts 


listed above [e.g., invasion, attack, occupation, bombardment, blockade], or its substantial in- 
volvement therein.'’® 


The threshold issue in analyzing these resolutions is to focus on their status 
under international law.''' For purposes of this discussion, it may be assumed 
that a General Assembly declaration or resolution is more than a mere state- 
ment of aspirations, but less than a binding statement of legal rules. As 
statements of international law, these declarations represent an interpretation 
of the United Nations Charter which the vast majority of states have accepted. 
In any event, the General Assembly is clearly a mirror of Third World opinion. 
As one British commentator put the matter: 


Since modern mercenaries are deployed in the territories of the Third World, it is plain folly to 
ignore the attitudes of their governments towards intervention by foreign soldiers; or to ignore 
the fact that it is their courts which will conduct the trials of any British citizen caught by them. 


... It might not be a crime in the United Kingdom to be a mercenary, but most African coun- 
tries take a different view.'’? 


The declarations offer several substantive insights into the situation of the 
mercenary. All six resolutions were adopted unanimously or by large majorities, 
indicating that most states have subscribed to a norm which requires them not 
to support mercenary activities affecting other states. Resolutions 2395, 2465, 
2548, and 3103, however, condemn mercenary activity in the context of armed 
conflicts in which mercenaries were drawn exclusively from Western states. 
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These resolutions directly linked mercenaries to those Western states who 
allowed them to be recruited, trained,’’* and equipped for deployment to 
former colonies and for deployment against national liberation and independ- 
ence forces. In contrast, the Declaration on Friendly Relations and the Defini- 
tion of Aggression are universal in their condemnation of all mercenary activi- 
ties. Nevertheless, there is an undertone to even these two resolutions that they 
are more of a condemnation of Western intervention in African affairs than a 
universal condemnation of mercenary activity. The language of Resolutions 
2395, 2465, 2548, and 3103 and the context in which they were approved bring 
into issue whether the purpose and effect of these resolutions is the exclusive 
prohibition of the use of mercenaries to the Western world, rather than the in- 
clusive advancement of humanitarianism in armed conflict. 

These resolutions, especially 2395, 2465, 2548, and 3103, reflect a tendency 
to attribute the acts of private individuals to the acts of their states of domicile. 
Whether individual mercenaries in a specific conflict are in fact agents or tools 
of state action is, of course, a matter of fact which may or may not be true. 
Nevertheless, to assume that all mercenaries have been, are, and will be the 
agents of specific Western states is simplistic and any legislation based on this 
assumption appears as irrelevant to reality as to assume that states never spon- 
sor volunteers or mercenaries. These declarations, moreover, carry a parallel 
theme to the effect that the combatants struggling against colonial and alien 
domination are to be treated as prisoners of war in an international conflict.'** 

In sum, the United Nations anti-mercenary resolutions, read in conjunction 
with the multitude of resolutions which encourage the use of force in order to 
achieve self-determination, tend to legitimize a unilateral resort to armed force 
by criminalizing the opposition.'** This dichotomy of treatment runs contradic- 
tory to the concept of impartial application of humanitarian safeguards to all 
victims of armed conflict which is the tap root of the Geneva Conventions and 
humanitarian international law. 
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b. Claims presented to the Diplomatic Conference. It was inevitable that the 
issue of mercenaries would arise at the Diplomatic Conference on the Reaf- 
firmation and Development of International Humanitarian Law Applicable in 
Armed Conflicts. The subject of mercenaries was introduced during the 1975 
session of the Conference in context of Article 44, ‘‘Combatants and Prisoners 
of War,”’ which was then entitled ‘‘New Category of Prisoners of War.’’*** 

Support for an anti-mercenary article was evidenced by a variety of nations. 
At one extreme was Nigeria which referred to mercenaries as ‘“‘the notorious in- 
ternational gangsters’’ whose ‘“‘dirty and inhuman activities’’ deserved no 
status quo.'*” A more moderate view was expressed by Norway, which indicated 
that “‘the activities of mercenaries may amount to a threat to international 
peace and security.’’ Norway acknowledged that the problem is especially 
serious in developing countries."'* 

At the 1976 session, Nigeria proposed that the status of combatant or 
prisoner of war be denied to any mercenary.''? The proposal defined a 
mercenary as ‘‘any person who is not a member of the armed forces of a party 
to the conflict who is specially recruited abroad and who is motivated to fight or 
to take part in armed conflict essentially for monetary payment, reward or other 
private gain.” 

After considerable compromise, Article 47 was drafted, approved by consen- 
sus, and entered into Protocol I. How the divergent claims which entered into 
the making of Article 47 were melded into a workable consensus is at the heart 
of the mercenary regime under Protocol I. 

c. The juridical attack on traditional law. Customary and conventional inter- 
national law served to regulate the mercenary regime by isolating and limiting 
armed conflicts. This goal was achieved, in theory, by prohibiting intervention 
in armed conflict by state-supported mercenary forces. The adequacy of this 
concept has been challenged by the advocates of the criminalization of the 
mercenary regime. One view sketches the mercenary regime as it exists today as 
one in which private individuals are intruding into the internal affairs of states. 
The proponents of this view advocate that international law outlaw these indi- 
viduals as it did the pirates of previous centuries. Another view is that 
mercenaries are, in the main, agents of the Western colonial powers. The pro- 
ponents of this view advocate extending the scope of international criminal 
responsibility not only to the individual mercenaries, but to groups or states 
which allow such activity. By way of illustration, the first view is argued by the 
scholar Mohamed Omer Beshir and is typical of the Third World approach.’”° 
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A contrasting view was argued by Mr. Belousov, the delegate from the Ukrain- 
ian Soviet Socialist Republic, and is more typical of the Soviet approach.'?" 

Beshir argues that the African experience has been that private mercenaries 
consistently ‘‘intervene’’ in the internal affairs of Africa on the side of the 
secessionists. This pattern which has been evidenced in Algeria, the Congo, 
Nigeria, Guinea, and Southern Sudan works to destroy the independence and 
territorial integrity of certain African countries. By the term ‘‘intervention,”’ 
Beshir seems to mean that there is no identity between the mercenary and the 
party for whom he fights. ‘He is not a national of the country for whom he is 
fighting. He has no racial connections with those he is fighting against.’’'?? 
Mercenary involvement, the argument continues, therefore could have no ex- 
planation other than a financial and political motive. Since the political motives 
are not in agreement with the political ideals of the African states, the 
mercenary represents a super-national, racist, and colonial force. 

Moreover, Beshir argued, mercenary activity serves to prolong internal con- 
flicts and consequently results in greater destruction. For example, mercenary 
activity in Nigeria was the major contribution to the prolongation of the war. 
Left to themselves, he states, the Nigerians would have fought it out in a few 
weeks. The involvement of the mercenaries made this impossible and therefore 
lead to more suffering and bloodshed.'?* Furthermore, the emotional hatred of 
mercenaries by Africans makes peaceful solution to internal problems more dif- 
ficult. 

This Third-World argument describes the mercenary regime in terms of 
private individuals who intervene in internal conflicts. In contrast, the Soviet 
states have consistently discussed the mercenary regime in terms of Western 
states which subsidize and support mercenary activity. For example, consider 
the arguments which the delegate from the Ukrainian Soviet Socialistic 
Republic used during the 1975 session of the Diplomatic Conference.'** These 
arguments were advanced in context of the debate over Article 44. Article 44, in 
turn, was being argued in terms of Article 1, the provision which interna- 
tionalized wars of liberation. 

Within this context, the Ukrainian delegate argued that the main purpose of 
Article 44 was to confirm the status as combatants of those who fought against 
colonial and racist regimes and colonial domination. From this premise, the 
argument was developed that colonial powers had used mercenaries as one of 
the “shameful weapons”’ against national liberation forces. The Ukrainian 
delegate turned to a factual catalogue to prove that what appeared to be direct 
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private mercenary intervention was in fact indirect state-supported mercenary 
intervention. He itemized mercenary recruitment in Western Europe, Canada, 
and the United States, and the funneling of these mercenary forces into the 
Republic of South Africa, Rhodesia, Angola, Nigeria, Mozambique, and the 
Arabian peninsula. 

In traditional international law, state involvement with mercenary activity is 
regulated by the non-intervention norm.'?* The act:vities of individual com- 
batants are regulated by the conventional tests of the public purpose doc- 
trine—(1) being organized, (2) being associated with a state party to the conflict 
or an organized resistance movement as a party to the conflict, (3) being under 
responsible military command, (4) wearing a fixed, distinctive sign, (5) carrying 
arms openly, and (6) complying with the laws and customs of war. Each of these 
tests was incorporated into the law to perform a specific purpose (a fixed, dis- 
tinctive sign helps separate combatants from civilians). These six tests, read 
together in their totality, help to ensure that combatants act for a public pur- 
pose. 

Both the Beshir thesis and the Soviet argument have been cast within this 
traditional framework. Beshir claims that the traditional law regulating indi- 
viduals is inadequate since it serves to legalize individual activity which the 
African states find morally reprehensible. At the heart of the Soviet argument is 
the claim that state responsibility norms are inadequate to induce states to 
desist from aiding mercenaries. 

As is evidenced from the final text of Article 47, the approach taken at the 
conference was similar to that advocated by the Third World. Article 47 defines 
a mercenary, inter alia, as a non-resident, non-domicilliary foreigner who “‘is 
motivated by the desire for private gain.’’ This definition echoes the traditional 
concept that combatancy for private ends is illegal and that persons engaged in 
violence for private gain are outlaws engaging in murder, banditry and other 
criminal acts. Article 47 breaks with traditional law in one important aspect, 
however. Traditional concepts have always depended upon the endorsement of 
a party to the conflict to be determinative, if not conclusive, as to whether an 
individual was acting for a public purpose. Under traditional concepts, if a 
state party to a conflict had enlisted a foreign neutral into its armed force, he 
would have been considered a lawful combatant under the Hague Regulations. 

Those foreign neutrals who were not enlisted or commissioned by the regular 
armed services of a party to the conflict would, nevertheless, be privileged if 
they met the six conventional tests of the public purpose doctrine. These tests 
were established in Article 9 of the influential Brussels Declaration of 1874,'?° 
were carried over in the Hague Regulations and were repeated in the Geneva 
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Prisoners of War Convention of 1949.'?” These requirements have been eased 
in Article 44 of Protocol I. In brief, although Article 44 restates the obligation 
of the combatant to distinguish himself from the civilian population, it limits 
the requirement to that part of the time in which he is conducting his military 
operations and accepts as an adequate minimum sign of distinction the carry- 
ing of arms openly. Further, the sanction for failure to comply with the 
requirements of distinction from the civilian population, with one narrow ex- 
ception, was changed from loss of combatant or prisoner-of-war status to trial 
and punishment for violation of the laws of war. The exception relates to the 
guerrilla fighter who relies on his civilian attire and lack of distinction to take 
advantage of his adversary in launching an attack. In the extreme case in which 
a fighter fails to carry his arms openly both during an attack and during such 
time prior to the attack ‘‘as he is visible to the adversary while he is engaged in 
a military deployment preceding the launching of an attack .. . ,”’ but in that 
case only, the individual may be tried and punished for any crimes he has com- 
mitted as an unprivileged combatant.'*® 

In a practical sense the professional mercenary who was not a member of the 
regular army would generally be in a separate unit whose organizational struc- 
ture is parallel to the regular armed services or would be a professional advisor 
to the militia or the corps of volunteers. In any of these circumstances, it would 
appear that the employment of mercenaries by a belligerent state party would 
establish the required nexus between the individual mercenary and the state to 
assure that the mercenary enjoyed privileged status. This agency concept would 
apply whether the mercenary was an authorized regular member of the armed 
services or an authorized irregular member of a separate unit, an authorized 
member of a unit of the militia, or as a member of the corps of volunteers. Since 
most mercenaries are professional military, they would have had the training 
and the experience to meet the express criteria of Brussels, Hague, and Geneva. 

The mercenaries who were attached to a non-state party would generally be 
in a more precarious situation than those attached to state parties. Whether a 
mercenary attached to a non-state party would be a lawful combatant, privi- 
leged to prisoner-of-war treatment, depends upon the status of the sponsoring 
party. If the sponsoring party to the conflict itself has a recognized status as 
defined in Article 3 of the Geneva Convention and in Article 4 of the POW Con- 
ventions, the mercenary should be privileged. 

Prior to Article 1, Protocol I, the law on this issue had been the subject of 
much debate.'”® In Article 1, the Diplomatic Conference adopted the position 
that certain of the organized resistance movements were parties to the conflict. 
The question of which irregular armed units of which revolutionary parties in 
international or internal conflicts can be privileged will continue to be a matter 
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of debate. Under traditional international criteria, mercenaries fighting for 
organized resistance movements as members of their typically irregular armed 
forces would merit the same treatment as any domiciled or resident patriot 
fighting for those forces. 

In a nutshell, prior to the clamor for criminalization of the mercenary regime 
by the OAU, the United Nations, and the Diplomatic Conference, the law of na- 
tions did not require of states or of other lawful belligerent parties that they 
refrain from the use of mercenaries. If a lawful belligerent party conducted 
armed conflict, then its authorized mercenary combatants would be entitled to 
be treated equally with members of its armed forces, its militia, and its 
volunteer forces. The mercenary has historically been a privileged combatant 
who, if he has violated the rules of customary and conventional law, would be 
punished—as an individual—for his war crime.'*° 

d. Article 47, Protocol I: definitional fallacies. Article 47 is a rejection of the 
traditional international law concept that if a belligerent party to a conflict is 
lawful, its agents (mercenaries) share mutually in that party’s public purpose. 
Instead, Article 47 shifts the determinative public purpose factor to the indi- 
vidual’s motive for taking part in the conflict. If a foreign combatant’s motive is 
private gain rather than patriotic altruism, then he is no more than a common 
criminal. 

Motivation is a very difficult standard by which to test whether an individual 
meets a public purpose criteria. The third session report of the Geneva Confer- 
ence indicated that in the first drafts of Article 47, the definition of mercenary 
was framed to exclude the individual who enlists as ‘‘a regular member of the 
armed forces because he is attracted by good pay.’”**’ Had this version been 
accepted, a belligerent party could avoid the mercenary stigma being applied 
to his troops by the simple expediency of merging all foreign combatants into 
his armed forces. To avoid this loophole, Article 47 requires that a foreign com- 
batant’s pay be equivalent to the pay of combatants of similar ranks and func- 
tions in a party’s armed forces. Article 47 uses this requirement as an objective 
test to help determine motivations of persons serving with the armed forces of a 
party to the conflict. Such persons may not be considered to be motivated 
essentially by the desire for private gain unless they are promised compensation 
substantially in excess of that promised or paid to combatants of similar ranks 
and functions in the armed forces of that party. A party could, of course, still 
designate a foreign combatant as a member of its ‘‘special forces,”’ entitled to 
hazardous duty pay.’*? Many such subterfuges are available to parties desiring 
to shelter mercenary forces. 
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Paradoxically, Article 47 may work in a fashion opposite to that intended by 
the parties. Many of the states represented at the Conference would have pre- 
ferred a definition of mercenary that incorporated an affirmative statement 
that “‘the activities of mercenaries are directed to frustration by armed violence 
of the process of self-determination.”’ '** Assuming that a basic purpose of Arti- 
cle 47 is to eliminate Western mercenaries in armed conflicts such as that exist- 
ing in Rhodesia, the ‘‘equal pay’’ clause works to the detriment of the poorer 
liberation groups and to the benefit of the wealthier established states. The 
states could theoretically attract more foreign neutrals to their higher paying 
armed services than could the liberation movements. Of course, one must 
remember that Article 47 excludes from the definition of a mercenary any per- 
son ‘‘who has not been sent by a state which is not a party to the conflict on 
official duty as a member of its armed force.’’ This exemption protects, for ex- 
ample, the Cuban military experts in Ethiopia who have been training the so- 
called Eritrea “‘peasant army”’ of guerrillas.’** It is noteworthy that the “‘equal 
pay’’ clause forecloses poorer movements from hiring mercenaries and that the 
exclusion of state armed forces from the definition of mercenary facilitates in- 
tervention. 

At a more basic level, it may be naive to assume one could dissuade foreign 
neutrals from fighting by focusing on the money motive. It is a fallacy to think 
that by concentrating on one factor—remuneration—one can distinguish be- 
tween the idealistic volunteer who is assisting the forces of a foreign army at 
normal rates of pay, and a mercenary, who is paid at much higher rates. The 
money motive simply does not define the mercenary whom the third world 
states wish to deter. The fact that mercenaries are paid is a generally accepted 
proposition, but one that helps very little in deciding who or what a mercenary 
is. As one twenty-eight-year-old Vietman veteran who was directly commis- 
sioned as a captain in the Rhodesian African Rifles states, in rejection of any 
suggestion that he is a mercenary: 


I have money of my own and a college degree . . . I don’t need their $11,000 a year. In any case 
you might remember Von Steuben, Lafayette and Pulaski. That in itself should be sufficient to 
dismiss the mercenary question.'** 


Such comments reflect the fact that military personnel share many 
motives.'** Power seems almost as important a motive as wealth. Manifest ob- 
jectives may include: well-being; the delight in physical prowess; the pleasure of 
exercising the unique skills of violence; the prospect of excitement or enlighten- 
ment from seeing new places; the desire to win respect from peers; the rectitude 
of waging a ‘‘just cause’’—whether that be fighting for or against liberation, 
communism or democracy, etc.; and the affection for a shared racial or cultural 
heritage or an identity with a people. 
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Of course, it has long been held that individuals are capable of violating in- 
ternational law. Piracy, for example, has been considered an offense ‘‘against 
the law of nations”’ and the offender has been subject to punishment by any na- 
tion capturing him.'*’ More controversial is the instance of individual criminal 
responsibility under the international law principle that individual members of 
belligerent armed forces are criminally responsible for violations of the rules of 
war, and may be punished by enemy or “‘international’’ authorities.’** The 
Soviets, however, have always held to the classic doctrine that only states were 
international persons. This position has been modified of late, and the current 
Soviet view appears to be that states and some international organizations have 
international personality—but not individuals.'*® When considered in this 
reference, it is not surprising that the Soviet’s position at the Diplomatic Con- 
ference was to advocate control of the mercenary regime by legislating in- 
creased state responsibility for mercenary activities. 

The Soviets especially were critical of Article 47 in that it did not require 
states to prohibit recruitment, training, assembly, and operation of 
mercenaries, and to prohibit their citizens from enlisting as mercenaries.'*° In 
addition, criticisms were levied that Article 47 failed to deal with the scope of 
responsibility which many delegates, including the Soviets, believed extended 
not only to individual mercenaries but to states which encouraged or allowed 
such activity.'** 

The Soviet position, which was rejected by the Conference, is, as a point of 
law, not far from traditional state responsibility norms. There is no question but 
that states which subsidize and support mercenaries are in violation of those 
norms as reiterated in the Declaration on Friendly Relations.'*? 

e. Assessment. The world is at a period in history in which Third World 
policy and international mercenary tradition temporarily do not coincide. Arti- 
cle 47 reflects the emerging nationalism of the Third World. The Third World 
claims reflected in Article 47 seem based more on a desire to shift the balance 
of power locally (and a sincere belief in righting the injustices of colonial and 
racial history) than in an understanding of military necessity and humanity as 
applied to mercenary combatants. One speculates whether African leaders 
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other than leaders of the secessionist factions may see advantages in using 
mercenary troops. Indeed, if Black mercenary officers were to appear to train 
and to lead the freedom fighters in Rhodesia or Zambia, one wonders whether 
or not the mercenary would suddenly gain in respectability. 

The equation of mercenaries with pirates and outlaws-deprives a particular 
category of combatants of protection to which they have historically been enti- 
tled under existing customary law and humanitarian conventions. In an era in 
which the Third World is advancing the claim that guerrilla and terrorist 
freedom fighters should benefit from the extension of humanitarian law to all 
kinds of conflicts and to all groups of belligerents, one should be skeptical of 
proposed reductions. 

The argument that the hiring of mercenaries will prolong a war has some 
validity, particularly in context of internal conflicts. Mercenaries can supply a 
weak belligerent party with tactical mastery of more sophisticated weaponry. 
But to deny one of the parties to the conflict support which is available to the 
others has several questionable effects. Such denial can make the belliger- 
ent party turn to other parties—states, international organizations, etc.—for 
such support, thereby escalating an internal conflict into an international one. 
On the other hand, it can force the deprived belligerent into negotiating from a 
position of weakness. The latter position seems unlikely to occur in fact. It cuts 
against the practical realities of military necessity. 

Similarly, parties will ignore a law which allows one side of a conflict to be 
aided by combatants from foreign armies and yet forbids the other side to hire 
troops. No party to a conflict which needs trained fighting men is going to be 
deterred from hiring or attempting to hire fighting men if its very existence is 
at stake. 

If one assumes that foreign neutrals will continue to be hired as mercenaries, 
then enforcement of Article 47 may well initiate a breakdown of the humanitar- 
ian prisoner-of-war system. This is a classic example of a negative law without a 
positive inducement for enforcement. The law requires the mercenaries 
fighting on one side to treat the captured enemy as privileged combatants. In 
contrast, the captured mercenary is to be treated as a common criminal. Such a 
result is unworkable. Without a system of reciprocities and mutualities, a one- 
sided arrangement, adopted so that defined groups can achieve current politi- 
cal goals, is doomed to failure on the battlefield. 

Pre-Protocol I conventional law contained within it the nucleus for regulating 
mercenaries who as a group were trained and utilized to violate the laws of war. 
Article 4A(2Xd) of the Geneva POW Convention would deny prisoner-of-war 
status to any individual joining a group devoted to systematic violation of the 
laws of war. It would be surprising, however, to find that mercenaries as a 
class—like the infamous Einsatzgruppen of Nazi Germany—are formed to vio- 
late the laws of war.'** In his book, The Mercenaries, Mockler details numerous 





143. United States v. Dhlendorf (The Einsatzgruppen Case), 4 U.S. TRIALS oF War Crim. 1 (1949). 
Mallison & Mallison, supra note 127, at 58. 





164 


JAG Journal e Xxx 


statements by mercenary commanders in the Congo taken by United Nations 
officials.'** Admittedly, the accounts by the mercenaries themselves were self- 
serving. Nevertheless, one is struck with the impression that combatants 
fighting as mercenaries during the last three decades have been knowledgeable 
about the recognized rules of military combat. Moreover, they have been great- 
ly concerned lest their professional reputation be damaged by an insinuation 
that they had deviated from the recognized precepts of the laws of war. 

The outlawing of mercenaries, whether determined by alleged economic 
motives or by the fact that the side they espouse is out of favor with the world’s 
political majority, suggests that the Geneva Convention will become diluted as 
further categories of combatants, which fight for the wrong side, will be out- 
lawed and added to the class of unprivileged belligerents. Over the long term, 
encouraging mutuality in observance of the rules of war by continuing to offer 
mercenaries the right to prisoner-of-war status strikes the cord of humanity as 
well as military necessity. 


C. THE CRIMINALIZATION OF SPIES, SABOTEURS, GUERRILLAS AND MERCENARIES: 
AN EVALUATION 


The categorization of certain combatants as privileged to treatment as 
prisoners of war is a humanitarian one—human beings deserve a right to 
life.'** It is enforceable, however, because it is practical. Under the general 
principle of military necessity, there is no need for killing prisoners of war who 
are hors de combat and have ceased to be effective units of enemy power.’** In 
addition, belligerent parties share a common self-interest in keeping their own 
combatants alive when they have been captured by the enemy. The principle of 
mutuality at work is simply that if one party keeps the combatants he captures 
alive, the enemy can be relied on to do the same. 

For most of military history, however, both customary and conventional inter- 
national law has left the detaining power free to deny prisoner-of-war status to 
spies and guerrillas. In these instances, humanitarian privileges have given way 
to the claimed security needs of the detaining power. For example, in the Hos- 
tages Trial ‘*’ the court said that guerrillas and spies who were taken prisoner 
resembled each other in that they were punished not because they were illegal 
combatants (in the sense of a lack of public purpose), but because of the special 
danger they presented to the opposing party. 
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The concept of security as a preeminent goal of the state is one of the basic 
tenents of jurisprudential thought.’** In history, security against internal and 
external enemies has continuingly been a keystone in all stages of the historical 
development of a nation and under dissimilar political, social, and economic 
conditions.'*® In times of crisis the security of a state often takes on the luster of 
an unassailable goal. Almost anything done ‘“‘in the interests of national securi- 
ty”’ is just; to question it smacks of treason. 

Conventional and customary international humanitarian law as reflected in 
the Brussels-Hague-Geneva criteria have always focused on objective criteria as 
a procedure of identifying unprivileged belligerents. Once such criteria as the 
wearing of civilian clothes has identified an individual as unprivileged, the de- 
taining power is authorized to exercise its jurisdiction for trial and execution 
(or lesser deprivations). The focus, however, is seldom on the act committed. 
The determination is seldom whether an individual’s activities pose special 
dangers to the detaining power. Prior to Protocol I, a party to the conflict was 
allowed, under international law, to presume that if people share certain char- 
acteristics to which a label like “‘guerrilla,” “‘spy,”’ or ‘‘saboteur”’ can be at- 
tached, then they are in a certain criminal status, subject to criminal law of the 
local jurisdiction and removed from conventional prisoner-of-war protection. 

Under Protocol I, very little has changed in this basic construct. Ex Parte 
Quirin'*® details the case of the eight saboteurs who landed in the United States 
from two German submarines and who were arrested, tried, convicted, and exe- 
cuted even though they never committed an act of sabotage. These saboteurs 
would be convicted as easily under Article 44 of Protocol I, as under pre-Geneva 
norms. In Quirin, the Court marshaled history, precedent, international con- 
ventions, and the writing of learned jurists to buttress a conclusion that the 
essential threat to national security posed by spies, guerrillas, and saboteurs is 
their secrecy and their lack of a uniform.’*' The values which underlie secrecy 
and the lack of a uniform in Quirin are the same values defined as ‘‘perfidy”’ in 
Article 37 of Protocol I. ‘‘Perfidy’’ is the feigning of civilian, non-combatant 
status to gain the confidence of an adversary with intent to ki!l, injure, or cap- 
ture him. The indicia of privileged combatancy, although more lenient than in 


1942, could nevertheless have been used to convict the Quirin saboteurs of 
1942. 
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1. The Unprivileged Combatant as a Status Criminal 


Quirin is an illustration of the double sanctioning process in humanitarian 
law applicable in armed conflict. The determination that an individual is un- 
privileged is itself a sanction. That determination allows a detaining power in- 
ternational legal authority that it would not otherwise have had to prosecute its 
prisoners. To punish an unprivileged combatant, it is not essential that a 
criminal act have taken place to the same degree that one must in order to pro- 
vide a conviction for a violation of the laws of war. 

By identifying any class of combatants as ‘‘unprivileged,”’ a detaining party 
is allowed under international law to try and possibly execute a prisoner, not for 
his acts, but for his status as a member of a class. 

In effect, the procedure of identifying an unprivileged spy, guerrilla, or 
mercenary allows the detaining power to reach preparatory conduct before it 
has matured into one of the substantive offenses reflected in the Nuremberg 
Principles, the Hague Regulations, the four Geneva Conventions, and the Addi- 
tional Protocols. Outside the context of the laws of armed conflict, municipal 
concepts of attempt, solicitation, and the Anglo-Saxon notion of conspiracy are 
similarly all means of reaching preparatory conduct. The essential difference, 
however, is that these municipal concepts are designed to give the state juris- 
diction over the crime and the person. In the case of a captured combatant, the 
detaining party already has exercised its legal power to seize the individual and 
to restrain him as an assumed prisoner of war. Determination that a captured 
combatant is ‘‘unprivileged”’ (in the case of a spy, a guerrilla, or a saboteur) or 
an affirmative determination that a captured individual is a mercenary as 
defined in Article 47, removes any inhibition on the detaining authority’s 
power to prosecute the captured individual as a common criminal. 

As has been discussed, Protocol I appears to represent a crystallization of a 
profound change of attitude toward professional mercenaries vis-a-vis guerrilla 
freedom fighters. Where once guerrillas were equated to bandits engaging in 
murder and robbery in hope of gain,’*” they are now identified with patriotism, 
nationalism, and allegiance to respectable political authority. The reverse, of 
course, has taken place with the mercenary regime. Yet one may well ask 
whether the change is really as significant as it appears. Freedom fighters and 
mercenaries as well as spies and saboteurs all remain status concepts. An indi- 
vidual who is in the status “‘privileged’’ is absolved from all but the most 
heinous criminal acts committed during hostilities. An individual who is in the 
status “‘mercenary’’—like Daniel Gearhart, who never fired a single shot dur- 
ing four days in Angola's? —merely has to take a preparatory step to be said to 
have taken ‘‘a direct part in the hostilities’’ per Article 47. 
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2. Methods of Conducting Armed Conflict 


In contrast to the juridical concept of a status crime of ‘“being a mercenary,” 
a guerrilla, or a spy, espionage and guerrilla warfare are methods of conducting 
armed conflict. In common, they use stealth, surprise, and shock—-the unortho- 
dox ruses which make them effective against adversaries and suspect in interna- 
tional law. Both methods may be employed by mercenaries. Furthermore, espi- 
onage is an important feature of guerrilla warfare. 

The purpose of espionage is the gathering of the defense information of one 
party to a conflict and using it to the advantage of its adversary. Guerrilla war- 
fare, in contrast, has as its main objective the direct application of violence as 
does a regular armed force or a mercenary detachment. Espionage may indi- 
rectly result in violence, depending upon how the receiving party uses the com- 
municated information. Direct violence, however, calls attention to espionage 
and is usually avoided. The objective of guerrilla warfare includes any military 
objective which regular or mercenary forces may undertake. 

Little is known about the psychology of the men who become spies, guer- 
rillas, mercenaries. There is no evidence to indicate that a cross-section of these 
individuals would not be similar to a cross-section of the general population. 
Mercenaries, spies, and guerrillas are not criminals in the sense that they have 
exhibited a universal anti-social characteristic or behavior pattern. From the 
viewpoint of the party for whom they fight, the spy, the guerrilla, and the 
mercenary is a courageous patriot—and far from being “‘anti-social’’ in the 
sense that a common criminal is anti-social. Only the enemy party characterizes 
them in terms of deception and criminality.'** 

From the viewpoint of internations! humanitarian law, the reasons that these 
classes of persons are excluded from privileged status are quite complex. Those 
guerrilla combatants—who are not considered privileged partisan combatants 
or privileged freedom fighters—are excluded from privileged status because 
compliance with traditional prerequisites of permissible combatantcy is 
rendered difficult by the very nature of guerrilla warfare. More significantly, 
states see internal guerrilla warfare as a threat to the states’ existence, and take 
appropriate measures to stop preparatory conduct. Moreover, from a humani- 
tarian viewpoint, the guerrillas’ posturing as civilians jeopardizes civilian non- 
combatants. 

Spies are excluded from privileged status because the information they 
possess requires immediate action by the detaining power to prevent com- 
munication to the enemy.'** 
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Mercenaries are excluded from privileged status because they are considered 
to pose a special threat to a favored group of parties to the conflict. Moreover, 
unprivileged status for mercenaries represents a moral judgment based on 
racial and historical biases. 

In all three classes of unprivileged belligerents, the detaining party’s desire 
to influence public opinion by public display of its ability to take corrective ac- 
tion seems as important as the party’s security interest. 


3. Punishment Theories and the Unprivileged Combatant: A Framework for 
Analysis 


To forbid the right to be a combatant or prisoner of war to an individual or a 
group is the most severe sanction of international humanitarian law in armed 
conflict. International law, however, has developed few substantive guidelines 
as to what considerations should weigh in this matter. In general, the four 
Geneva Conventions and the Additional Protocols indicate that those who are 
placed hors de combat should have their lives spared. But under what circum- 
stances do the security interests of the parties to the conflict countervail? When 
does military necessity override humanitarian concerns to the extent that par- 
ties must exercise immediate criminal jurisdiction over individuals? According 
to traditional doctrine, withholding the protections of prisoner-of-war status 
from certain combatants is based on the right to self-defense. Combatants, such 
as spies, guerrillas, and mercenaries, allegedly pose so great a threat to security 
that a party cannot wait until a crime against humanity is committed, but must 
reach preparatory conduct by sanctioning the ‘‘status”’ of being a mercenary, a 
guerrilla, a spy, or the like. 

The enforcement scheme of the four Geneva Conventions of 1949 and the Ad- 
ditional Protocol I identify simple breaches and grave breaches of the laws of 
armed conflict which are supposed to be made criminally punishable under the 
municipal law of each signatory. Common articles 49, 50, 129, and 146 of the 
Conventions include as breaches such acts committed against protected per- 
sons as willful killing, torture, or inhuman treatment. Articles 11 and 75 of Pro- 
tocol I reiterate these grave breaches and describe them as ‘‘fundamental 
guarantees.” Article 85 expands the concept of grave breaches. 

Similarly, common Articles 49, 50, 129, and 146 of the Geneva Conventions 
provide that a signatory party may bring persons committing grave breaches, 
regardless of their nationality, before its own courts. Alternatively, a party may 
“hand such persons for trial to another High Contracting Party... .’’ Further, 


a party is not foreclosed from conferring jurisdiction upon an international 
tribunal.'** 
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The point is that international humanitarian law applicable in armed conflict 
has clearly identified the acts which in the consensus of states represent pun- 
ishable international crimes. Conventional law has also established a jurisdic- 
tional scheme. Why then is it necessary to punish for mere status, where no con- 
duct of any kind need be involved? There are reasons for being reluctant to 
endorse identifying ‘‘mercenary”’ as a status crime. The reasons are difficult to 
spell out, but perceived and universally expressed in municipal criminal law. 
The vague charge that an individual is a ‘‘mercenary”’ is difficult for a defend- 
ant to rebut; the requirement of a specific act would provide some protection 
against false charges. With a status crime, there is a rejection of the principle 
that the severity of the punishment should be equated to the gravity of the 
offense—the mercenary who kills a hundred combatants in battle is no more or 
less an unprivileged unlawful combatant than a mercenary recruit on his first 
day. 

The definition of mercenary in Article 47 is narrowly drawn. Theoretically, 
any non-resident alien fighting for a party to a conflict can avoid criminal pros- 
ecution as a mercenary if he receives sound legal advice. The Rhodesian 
fighters who are members of the Rhodesian army and receive regular army 
wages are a case in point. Nevertheless, Article 47 stilt describes a status crime. 
The requirement that a mercenary “‘take a direct part in hostilities”’ is vague 
and non-specific. The travaux preparatoires are of little use in interpreting its 
meaning. The crime of mercenary is open to loose practice. It is subject to 
abuse, to becoming an elastic, sprawling, and pervasive offense which could be 
expanded to the limit of its logic. It could easily become a habit to indict for the 
crime of being a mercenary, rather than for a substantive offense itself. It is not 
intended to question that the crime of being a mercenary could have some 
place in modern international criminal law. It may serve to check unintentional 
involvement by states in armed conflicts; it may also serve to prevent surrogate 
intervention by states claiming they have no control over their own citizen vol- 
unteers. It reaches preparatory conduct. Even when appropriately invoked, 
however, the looseness and pliability of the crime present inherent dangers 
which should be in the background of judicial thought whenever it is sought to 
apply the doctrine in a particular case. 

In contrast, crimes that require detaining powers to prove that the defendant 
actually committed some prescribed act involve none of these special problems. 

Viewing the issues of the combatant and privilege as one of penology rather 
than law may aid analysis. Four theories have been advanced as the basis on 
which society should act in imposing penalties upon those who violate its laws. 
These are prevention, deterrence, rehabilitation, and retribution. Prevention 
entails the concept of restraining a violator physically, or sentencing him to 
death so as to make it impossible for him to commit other crimes. Deterrence 
involves the concept of punishing one violator as an example to other wrong- 
doers to deter them from the commission of similar or worse crimes; and further 
to deter the wrongdoer himself from again violating the law. Rehabilitation in- 
volves bringing about the reformation of the evil-doer and retribution, of 
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course, to effect revenge upon him. To these theories may be added a fifth, the 
international law sanctioning concept of mutuality and reciprocity. In the inter- 
national arena, the question of why punish combatants must be addressed in 
terms of promotion of the common interest in self-restraint.'*” 

a. The restraint theory. The restraint or elimination of the unprivileged com- 
batant in order to make it impossible for him to further fight against the detain- 
ing power appears to be the primary reason for declaring individuals unprivi- 
leged or unlawful combatants. As Professor Saleilles of the Faculty of Law of 
the University of Paris has cited: ‘‘Punishments in behalf of public security are 
directed to elimination, with no great expectations of influencing those 
affected.’”'** 

Consider the case of General Yamashita, the commanding general of the 
Japanese Army group in the Philippine Islands during the Second World War. 
General Yamashita was charged with and convicted of violations of the laws of 
war. The Supreme Court of the United States, in upholding the findings, 
adopted the restraint theory. The Court stated: ‘“The war power . . . carries with 
it the inherent power to guard against the immediate renewal of the conflict, 
and to remedy . . . the evils which military operations have produced.’”'*® 

General Yamashita was a war criminal in the sense that he had committed 
grave breaches under the laws of armed conflict. He was a lawful combatant 
and a prisoner of war. The enforcement scheme of the four Geneva Conventions 
and Additional Protocol I, however, allows him to be punished by being elimi- 
nated. General Yamashita allegedly permitted his troops to commit murder 
under circumstances of such atrocity and inhuman brutality that his continued 
existence was of likely danger to society. His sentence to death therefore was 
both justifiable and advisable. Contrast the nature of the crime and the sen- 
tencing rationale of this case to the case of the saboteurs of Ex Parte Quirin.'® 
Although the legal basis upon which the Supreme Court rested its decision in 
Quirin has encountered considerable scholarly challenge,'® it demonstrates the 
results of declaring that individuals are in the status of ‘unlawful combatnats:”’ 


Lawful combatants are subject to capture and detention as prisoners of war by opposing military 
forces. Unlawful combatants are likewise subject to capture and detention, but in addition they 
are subject to trial and punishment by military tribunals for acts which render their belligerency 


unlawful.’ 

Although Quirin and his co-saboteurs intended to destroy military and indus- 
trial facilities, their arrest by the FBI within ten days of their landing in the 
United States prevented completion of the act. Once their identity was known, 
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the ruse—which was their greatest threat to society—became defused if not in- 
effective. By classifying saboteurs as unlawful combatants, the state was able to 
reach preparatory conduct and eliminate it by executing the prisoners. One 
may well question, however, whether incarceration in a prisoner-of-war camp 
would not have served the same purpose of preventing the saboteurs from again 
harming society. 

Spies pose the additional threat of communication with the enemy which im- 
prisonment cannot always deter. Depending upon the nature of the information 
which a spy has acquired, as long as he is in existence, he remains a likely 
danger to society. If he were held as a prisoner of war, his information could be 
passed to any or all of his fellow prisoners, one of whom might successfully 
escape. The most logical rationale for the concept that a spy may regain 
prisoner-of-war status after he returns to his own lines, lies in the concept that a 
spy is a threat to parties to the conflict because he is an information depository. 
Once he has conveyed information to the enemy, he is no longer a threat. In the 
case of a captured spy, restraint by imprisonment can never be as totally effec- 
tive as execution. The principles of humanity and the right to life, however, sug- 
gest that an alternate restraint is preferable—somewhere between granting 
privileged status and death. Special category confinement until the end of hos- 
tilities is more humane than death, and still accords military necessity. In any 
event, is not the spy being punished for a status crime? He is punished not for 
the act of expionage; he is being punished for the potentiality that he can pass 
information along to the enemy. 

With regard to mercenaries and guerrillas, the restraint theory is simple: 
eliminate the opposition. 

b. The deterrence theory. The second theory which has been urged as a basis 
for the imposition of penalties is that of deterrence. This theory regards the 
penalty not as an end in itself, but as a means of attaining an end, namely the 
frightening of others who might be tempted to imitate the criminal. According 
to a deterrence theory, a penalty is a cautionary measure, aimed at the preven- 
tion of further crime. 

Military Prosecutor v. Kassem,'® decided by an Israeli military court sitting 
in Rammallah on April 13, 1969, offers an opportunity to explore the deter- 
rence theory as applied to guerrilla freedom fighters. The two accused in this 
case were members of the Popular Front for the Liberation of Palestine. The 
case reports very little about what crimes the accused were supposed to have 
committed; however, an exchange of gunfire with regular Israeli troops did oc- 
cur. The most significant issue in the case was whether a member of the 
Popular Front could be a prisoner of war. In a much criticized opinion,’™ the 
court decided that the Geneva Convention did not protect combatants who were 
members of organizations who did not have close ties to a state. 
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Significantly, the court relied on evidence that the guerrilla body to which 
the accused belonged ‘‘acts in complete disregard of customary International 
Law accepted by civilized nations.”’ '®* The fact that the Popular Front alleged- 
ly attacked civilian objects, murdered civilians, and committed wanton acts of 
terrorism was attributed to the individual accused. The rationale seemed to be 
that if the group was criminal, then international law did not protect and grant 
rights to the individual ‘‘saboteurs’’ and ‘“‘criminals’’ who were members of the 
group. Therefore, the Geneva Prisoner of War Convention did not apply to the 
accused, who could be regarded as combatants not protected by international 
law, and could be considered as criminals for all purposes. 

This rationale can be viewed as a classic deterrence concept. By adopting 
and regulating the punishment deemed appropriate (unprivileged status) for a 
defined group of offenders (Palestine guerrillas) without any special regard to 
the particular character of the crimes the individual members of the group (the 
accused) might commit, other individuals are deterred from joining the group. 
It is as though it was considered useless to punish individual guerrillas for par- 
ticular offenses in which they were detected, the real offense was the joining of 
the Popular Front. 

There has been much controversy as to whether deterrence works. Some say 
that the claim for deterrence is belied by both history and logic.’® Certainly, 
legal history has shown that general deterrence has always been overestimated. 
There was a time when distinguished members of the House of Lords rose to 
warn their countrymen that the security of property would be seriously endan- 
gered if the administration of justice was weakened by abolition of capital 
punishment for shoplifting of items having a value of five shillings.’®’ On the 
other hand, one cannot say that law has no deterrent effects. If a man commits a 
crime, one can only conclude that deterrence has not worked in his case. 

One of the great problems that humanitarian law in armed conflicts shares 
with penology is that both systems are based more on politics and deductive 
reasoning than on facts. For example, there has been no factual study on 
whether the denial of privileged status acts as a deterrent to combatants. Cer- 
tainly the acceleration of guerrilla warfare during the past three decades indi- 
cates the contrary. Furthermore, neither the trial of the thirteen mercenaries by 
the People’s Revolutionary Court of Angola, the United Nations resolutions, 
nor the publicity over mercenaries attendant to the Diplomatic Conference 
have yet deterred numerous foreign nationals who hold mercenary-like posi- 
tions in African forces (they merely make themselves look less like ‘‘merce- 
naries’’ and more like “‘volunteers’’). 





165. 42 Int’L L. Rts. at 483. 
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If deterence works in the setting of an armed conflict, it works less through 
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fear of punishment than through fear of social disapprobation. The majority of the 
people need the approval of their fellows. The very risks which guerrillas, sabo- : siti 
teurs, and spies take on behalf of their state or their cause turns them into ; the 
heroes in the eyes of their countrymen and peers. As to mercenaries, as Mr. Chi 
Belousov of the Ukraine alleged at the Diplomatic Conference, Western states 
vaunt the attractions of a career as a “‘carefree adventurer” or a ‘knight of for- Du 
tune.” ‘One finds in Western countries literature and films which glorify the tre 
mercenaries’ exploits.’’*®* Belousov is correct in pointing out the importance of ma 
peer group approval. Moreover, death gives such spies as Nathan Hale martyr- mo 
dom. To some, the threat of death is a challenge, a lure, not a deterrent.'®* sin 
Article 31 of the Hague Regulations provides that a spy who is captured by tris 
the enemy, after having rejoined the armed forces to which he belongs, is to be tio 
treated as a prisoner of war. Professor Baxter suggests that Article 31 demon- his 
strates the deterrent function of the espionage rules.’”° He argues that penalties 
imposed on spies are aimed to deter potential spies from similar activity dan- of 
gerous to the detaining party. This deterrent motive ceases to operate when the dis 
spy has regained his own armed force. Professor Koessler, however, notes that fac 
deterrence is more appropriately addressed to potential spies rather than to the ers 
spy who has successfully completed his task and rejoined his own forces.'”’ Arti- de: 
cle 46 of Protocol I, which applies the ‘‘return”’ rule to guerrilla freedom ab 
fighters, seems to acknowledge these arguments. tio 
In theory, withdrawal of prisoner-of-war status from a group of combatants of 
should deter combatants. Prisoner-of-war status is, however, a minor thing us! 
when one considers the fact that every combatant—whether he be spy, guer- 
rilla, mercenary, or a member of the regular armed forces—faces death in com- ca 
bat. True, no combatant expects to die in conflict, but each accepts the poten- 
tial that he might die as a fact of life. If death does not deter combatants, why fo 
should loss of prisoner-of-war status? Moreover, the patriotic impetus which th 
leads people to accept assignment as spies or join guerrilla forces in the first re 
place consists of an amalgamation of complicated values which make the deter- on 
rence value of loss of privileged status small in comparison. an 
c. The reformation theory. The third punishment theory is that of reforma- th 
tion. In his book, Capital Punishment, Joyce cites a statement which Mao Tse- tic 
Tung allegedly made to Algerian President Ferhat Abbas in 1960. Mao is sup- ar 


posed to have said: “‘It is a mistake to believe that by physically eliminating 
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traitors or enemy prisoners, you can serve the revolutionary cause.”’ Mao is fur- 
ther said to have insisted on the need of persuading and re-educating the oppo- 
sition. Mao maintained that the Chinese Communists never killed a prisoner in 
their eight-year war with Japan.'”? Indeed, United States agents captured in 
China and accused of spying have been “‘reeducated”’ and released years later. 

Rehabilitation has been a keystone in Soviet policy toward prisoners of war. 
During World War II, German officers were often singled out for preferential 
treatment and reeducation since, as the leadership elite, they might prove to be 
malleable for the purposes of postwar Soviet policy in Germany.'”? Further- 
more, the Soviet legal system is strongly partial to the notions of confession and 
sincere repentance as indicia of rehabilitation. It is noteworthy that, during the 
trial of U-2 pilot Gary Powers, expressions of repentance and Powers’ implica- 
tion of United States government officials were probably significant factors in 
his receiving a relatively light sentence and early release.'”* 

Western literature has given little attention to the concept of rehabilitation 
of captured enemies. To many Westerners, rehabilitation in the Maoist sense is 
distasteful. It smacks of brainwashing and human experimentation. In point of 
fact, however, the Western belief in education has encouraged many Western- 
ers to suppose that the Communists prisoners of war may be re-educated to 
democratic ideals. The more sophisticated have seen prisoners of war as a suit- 
able audience for psychological warfare—the use of propoganda and other ac- 
tions to influence the opinions, emotions, attitudes, and behavior of prisoners 
of war. The supposedly changed attitudes of prisoners of war are, of course, 
used to influence the enemy’s civilian and armed forces.’”* 

In any event, the rehabilitation concept applied to combatants deserves more 
careful scholarly attention. 

d. The retribution theory. The fourth theory which has been urged as a basis 
for the imposition of penalties is retribution. This theory may be regarded as 
the doctrine of legal revenge. It is to pay back the alleged wrongdoer by way of 
retaliation even if no benefit results thereby to the detaining power or the pris- 
oner. It is this idea of punishment that has generally prevailed against spies 
and guerrillas and appears embedded in the mercenary regime—even though 
those who entertain it may not be aware of their so doing. It is within the educa- 
tional process that the humanizing influence of international law can dispell 
any such practice from international penology. 
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Revenge might well be the norm, for example, in Zaire and in much of Cen- 
tral Africa where treatment of prisoners of war is quite personalized. To the 
degree generalizations are possible, Black African logic in general is personal- 
ized. There is no philosophy of impersonal retribution, expiation, or even de- 
terrence as factors of punishment. Professor Zdenck Cervenka of the Institute 
of Law in Prague, who was a resident of Accra, Ghana, during the Katanga rev- 
olution, noted that in Black Africa: 


... the punishment of rebels, whether military or whether as a means to retalilate against the 
enemy, should be expected. To a degree this is a part of the colonial heritage. Group punish- 
ment was common and merciless in any instance in which a European was killed in a colony. ... 
Rebels have usually been regarded as traitors; however, depending upon the circumstances, they 
have also been regarded as common criminals, international scoundrels, mere political activists, 
and supernatural forces. For example, Mr. Mulale, who was triumphantly accepted by his coun- 
trymen upon a return from Brazzaville, Republic of Congo (while Premier Mobuto was out of 
the country), was tried by a military court and publicly executed the moment Premier Mobuto 
returned. .. .'7° 


e. The theory of reciprocity and mutuality. The final theory, regarded as one 
of the more important objectives of punishment in an international context, is 
the concept of mutuality and reciprocity. Professors Mallison and Mallison have 
succinctly stated the crux of the concept. If the law is to be effective in impos- 
ing restraints on regular forces, mercenaries, guerrillas, etc.: 


. it must provide inducements to bring their individual combatants within the juridical 
decision-making process. The futility of attempting to put irregular combatants outside the law 
is illustrated by the barbaric methods employed against them during the second World War by 
the Nazis and Japanese militarists. Torture and the death penalty were demonstrated to be fail- 
ures as deterrent forces. The central technique which has been employed thus far with some 
measure of success is an interrelated system of rights and duties. The rights may be exercised 
conditioned upon compliance with the duties. More specifically, both regular and irregular 
combatants who comply with the legal criteria, including the central criterion of adherence to 
the laws and customs of war, are entitled to exercise controlled violence while they are militarily 
effective and to have the legally privileged status of prisoners of war (P.O.W.s) upon capture.'”” 


By way of example, the theory of mutualities was obviously not considered in 
framing President Roosevelt’s 1942 proclamation which was issued in response 
to the Quirin saboteurs landing in the United States. Upon the arrest of the 
saboteurs, President Roosevelt, by proclamation, declared that enemies who 
entered the United States to commit sabotage, espionage, or other hostile acts 
were denied access to the civil courts and were “‘subject to the laws of war and 
to the jurisdiction of military tribunals.’’’”* In an era in which the partisan 
combatants fighting in Eupope were basically functioning as saboteurs, the 
United States virtually abdicated its right to complain of their treatment by the 
Axis detaining powers. President Roosevelt’s proclamation and the subsequent 
prosecution and execution of the Quirin saboteurs in effect sanctioned similar 
actions by the Axis against European partisan allies. 
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When spies, guerrillas, and mercenaries are captured and left alive, they may 
serve the detaining power as additional leverage in the repatriation of prisoners 
of war. Reciprocity would encourage enemy detaining powers to keep the de- 
taining party’s own irregular combatants alive. 


VY. THE EVOLUTION OF THE COMBATANT REGIME: 
REFLECTION AND PROSPECTIVES 


A rapid expansion of the international community has occurred in recent 
years, following the emergence to full statehood of former colonial territories. 
To,this phenomena has been added an extraordinary technological revolution 
of the first magnitude. Such dynamic changes have resulted in new conflicts — 
not only between states, but between states and the extraordinary profusion of 
organizations which are attempting to achieve power through armed violence. 

The implications for international law are that it must be modernized to 
reflect these fundamental changes which have occurred since the basic legal 
doctrines of international law were formed in the periods between the Protes- 
tant Reformation and the Second World War. The attitude of the Third World 
has been a significant factor in this process of the modernization of the hu- 
manitarian laws applicable in armed conflicts. Additional Protocol I to the 
Geneva Conventions of 1949 reflects the political impact of the emerging states. 
The application of the Protocol to racist, alien, and colonial conflicts mirrors 
the demands of the new nations for the right to self-determination and the pres- 
sures for an end to apartheid and racial discrimination. 

The question remains, however, whether these complex and often altruistic 
political forces have shaped a combatant regime which will be workable on the 
battlefield and in the courtroom. Prediction is impossible until cases and con- 
troversies arise to test the new rules. Analysis, however, can highlight some of 
the strengths and the weaknesses of the new regime. 

Traditionalist lawyers have been concerned because the inviolate lines be- 
tween jus ad bellum and jus in bello have been blurred in the new Protocol. In 
evaluating this criticism, it is important to distinguish whether the critics mere- 
ly associate the purpose of law with the formulation of system-wide categorical 
rules or whether they are attempting to penetrate to the reason behind the rule. 
Elements of both these critical viewpoints are evident. Underlying the criti- 
cisms is an emergent Western philosophy that achievement of a universal 
framework of constraint with respect to the conduct of war is possible, provided 
that the framework is not biased in favor of either the revolutionary or counter- 
revolutionary perspective, and more to the point, not biased in favor of the 
freedom fighter, the mercenary, or the member of the regular armed forces. 

The Protocols which have emerged from the Diplomatic Conference do not 
formulate a system of unbiased rules. It must be emphasized and reemphasized, 
however, that because Protocol I is a result of political compromise does not 
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distract from the worth of the Protocol as a whole. The rules set forth in Proto- 
col I are an attempt to deal with political realities as well as military realities 
and humanitarian goals. The fact that the Protocol attempts to deal with politi- 
cal realities is one of its strengths, for what are armed conflicts but violent ex- 
tensions of political conflicts. 

The attempt to extend humanitarian international privilege status to a nar- 
rowly defined group of combatants who may be called guerrilla freedom 
fighters, rather than to all guerrillas, may fall short of the ideal. The fact that 
the majority of states are willing to allow an increasing role for law in protecting 
an expanded group of participants in armed conflicts, however, is a positive 
step in decreasing the destruction of human values. 

The more skeptical critics have concluded that the Protocol’s humanitarian 
aims could be or have already been distorted because Protocol I isolates politi- 
cally ‘‘just’’ causes for humanitarian treatment. These critics conclude that 
once a combatant’s motivation or cause enters into the equation of whether he 
is to be given privileged treatment, further distortions are possible. For in- 
stance, the Protocol might be interpreted to imply that combatants serving 
what the majority of states decide is an “‘unjust’’ cause are not entitled to 
prisoner-of-war treatment. 

The criminalization of the mercenary is one indication that the political 
cause for which a combatant fights, rather than pure humanitarian concerns, 
has entered into the jus in bello equation. The Third World representatives at 
the Diplomatic Conference did focus on a parochial view of the mercenary 
regime. They viewed mercenaries as being supplied by colonial powers and be- 
ing isolated to the African scene. It is true that the mercenary evokes especially 
bitter racial and political memories in Africa which do not necessarily apply 
worldwide at the present time. From a broader perspective, however, mercenary 
history indicates that mercenaries are a perennial phenomenon. 

Negative emotions towards mercenaries are limited neither by place nor by 
time. In 1793, Thomas Jefferson, remembering the mercenaries who fought 
against the colonies during the American Revolution, wrote a letter to M. 
Genet. Jefferson reasoned that the citizens of foreign neutral states who joined 
and fought for a warring belligerent committed murders and depredations on 
the members of other nations. Jefferson’s letter advocated each nation’s pun- 
ishing its own citizens who fought for other nations for whatever motive.'”? The 
political emotions of emerging nations about mercenaries have changed little 
since the United States’ own revolutionary era. Wars of liberation and civil 
wars will continue to invite outside interference from individuals as well as 
states who believe that they have a stake in the outcome. The mercenary pres- 
ence is and will continue to be an international one, and the laws regulating the 
mercenary regime must continue to have universal application. 

Article 47 is carefully drafted, but it is subject to abuse. It would be difficult, 
in a legal sense, to distort the language or the intentions of Protocol I so as to 
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remove combatant and privileged status from the forces fighting on the side of 
the so-called racist colonial and alien parties to the conflicts. It would be less 
difficult, however, to label those forces ‘‘mercenaries.”’ In a factual situation, 
such as exists in the Rhodesian conflict, the foreign neutrals fighting for the 
government are clearly not mercenaries within the terms of Article 47. It is 
quite possible, however, that were the Black guerrillas to bring captured white, 
foreign Rhodesian troops to trial, the liberation movement might attempt to 
“‘pierce the corporate veil.’’ Although the Rhodesian volunteers are not techni- 
cally mercenaries according to the letter of the law, it could be argued that the 
spirit of the law, as reflected in the travaux preparatories of the Protocol, in- 
tended that these foreigners be outlawed. 

In the long run, the criminalization of any combatant for a party to the con- 
flict degenerates the humanitarian laws of armed conflict. The violence shown 
by combatants whose capture means certain death is a high price to pay for 
mora! revenge. Criminalization of combatants serves no meaningful penologi- 
cal purpose. 

Outlawing mercenaries suggests that humanitarian laws may become diluted 
as further categories of groups, which fight for the ‘‘wrong”’ side, will be out- 
lawed and added to the class of unprivileged belligerents. The precedent estab- 
lished by denying privileged status to mercenaries is more dangerous in the 
long run than living with the complications they present temporarily, however 
troublesome they may seem. 

The success or failure of Protocol I, however, depends upon whether or not 
the lawyers and statesmen who have drafted the Protocol have established a 
new basis for legality, a more humanitarian status for guerrilla forces under the 
laws of armed conflict. One may recall that, for many decades, the status of the 
partisan was based on the Brussels Declaration 1874 and the Hague Conven- 
tions. Guerrilla tactics, meaning hostile activities committed by a small body of 
combatants behind the enemy’s rearlines during a ‘‘war’’ (in the formal sense), 
were considered legal, whereas guerrilla warfare was not. According to this 
argument, organized resistance had ceased anc the individuals who engaged in 
guerrilla war were not bound by the laws of war. Thus, private individuals were 
entitled to commit hostilities against the enemy. Under the formal rules of 
traditional theorists, international law, being a law between states, could not 
issue prohibitions to private individuals. But these individuals did not enjoy the 
privileges of members of the armed forces of a state, and the enemy had the 
right to consider such individuals as war criminals. The Geneva Conventions of 
1949 tried to legalize the status of the partisans in internal conflicts, but law- 
yers could not agree on what constitutes a state of war and the question of 
whether insurgents could possibly be bound by a Convention they had not 
themselves signed. Were the guerrilla liberation movement predominantly a 
terrorist or saboteur movement, the acceptance of the enemy’s rules of war 
might be a negation of their whole strategy. How could guerrilla 
movements—even those with a lesser emphasis on terror and sabotage—be in a 
position to sustain a prisoner-of-war camp? 
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Protocol I does not completely solve any of these problems. By the adoption 
of Articles 37, 43, 44, 45, and 46, however, it makes an acceptable start. The 
group of persons entitled to prisoner-of-war status has been considerably 
enlarged—a development based on a realistic assessment of the realities of con- 
temporary armed conflict. Article 44, for the first time, lays down a code of con- 
duct in combat situations that both imposes humanitarian restraints and takes 
adequate account of the military necessities of guerrilla warfare. 

Article 96 puts the concept of mutuality and reciprocity to its severest test. If 
the liberation movements agree to adhere to the laws of armed conflict, then 
the signatory parties are bound to reciprocate, not by a matter of grace, but by 
a matter of law. In real world terms, it means that if Israel is bound by the Pro- 
tocols and the Palestine Liberation Organization accepts and applies the provi- 
sions thereof, Israel is bound to apply the Protocol in their mutual relations. In 
political terms, it means that Israel will not soon adopt the Protocols. 

More than a hundred states of the world and scores of other international ac- 
tors participated in a four-year long conference to rethink the laws of armed 
conflict in light of modern changes in technology of warfare and current politi- 
cal realities. The result reflects the decentralization of power and the diversity 
of policy that exists in international society today. Like any international collec- 
tion of behavior regulations covering a multitude of siill controversial ideas and 
groups of peoples, Protocol I is a compromise document. Like must compro- 
mise documents, it incorporates contradictory policy objectives in places and 
ignores conflicting positions altogether in others. 

It is above all a document in which the decision-makers have agreed that 
political realities may dictate an extension of humanitarian protections to com- 
batants. The present four legal criteria of Brussels-Hague-Geneva started life as 
a political victory of France over Prussia-Germany. The combatant regime of 
Protocol I starts life as a political victory of the Third World. This fact does not 
preordain that politics, not law, will determine which combatants will receive 
humanitarian treatment in future conflicts. Most international rules of law 
spring from considerations of power politics. The critical question is whether, 
once a rule of law limiting political power is formulated, will the decision- 
makers use it as a relevant source of specific guidance when they act. 

If Protocol I, as applied, proves that it does not bias the conduct of armed 
conflict in the favor of one party to a conflict over another, then it will have 
succeeded in extending the humanitarian rules of armed conflict to new classes 
of combatants. Only real world decisions will determine whether Protocol I has 
indeed humanized the conduct of war and developed the law of armed conflict. 
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Inventory Searches: A Reappraisal 


Captain William T. Anderson, USMC* 
Lieutenant Norman K. Clark, JAGC, USN** 


What impact have the recent decisions of the Supreme Court 
addressing inventory searches had upon the analyses currently used 
by the U.S. Court of Military Appeals? Analyzing recent developments, 
the authors conclude that the military approach to inventory searches 
is ripe for challenge. 


I. INTRODUCTION 
MILITARY COURTS have traditionally upheld the admissibility of 


evidence obtained during an inventory conducted in accordance with service 
regulations such as those authorizing the inventory and seizure for safekeeping 
of the service member’s personal effects in the event of his unauthorized 
absence’ or confinement,’ or conducted incident to the impoundment of his 
vehicle.? Recent civilian federal decisions, however, raise serious doubts about 
the continued validity of the military law of inventories. Two distinct systems of 
constitutional analysis, civilian and military, have emerged with little apparent 
rationale for the differences. 

This article presents a detailed review of the significant military and civilian 
federal cases on inventory searches. It illustrates not only the fundamental con- 
ceptual differences between the two systems, but also the different legal results 
that may occur when each system is applied to the same facts. This article sug- 
gests that when the Court of Military Appeals next reviews a case involving the 
admissibility of evidence obtained during an inventory, it should depart from 
the military precedents and adopt the analysis now emerging in civilian federal 
cases. 





*Captain Anderson is currently assigned to the Military Law Branch, Judge Advocate Divi- 
sion, Headquarters Marine Corps. He received the B.A. degree from The American University in 
1969 and the J.D. degree from Washington and Lee University in 1972. He is admitted to prac- 
tice before the bar in Virginia and the Court of Military Appeals. 


**Lieutenant Clark is currently assigned to the Naval Justice School where he is an Instructor 
in Criminal Law and Evidence. He received the B.S. degree from California State College (Penn- 
sylvania) in 1969 and the J.D. degree from Duquesne University in 1973. He is a member of the 
Pennsylvania bar. 
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II. MILITARY CASE LAW 


Military cases generally treat the inventory of a service member’s personal 
effects as a purely administrative procedure totally outside the scope of the 
fourth amendment. The only definite limitation on the inventory is that it may 
not be used as a subterfuge to conduct a search for evidence without probable 
cause. The Court of Military Appeals has also apparently recognized a second 
limitation, that of reasonableness; but the limits of reasonableness in the inven- 
tory context have never been defined. The appellate military courts have gen- 
erally treated the concept of reasonableness and the prohibition against subter- 
fuge as being synonymous. 

In the leading military case on inventories, United States v. Kazmierczak,* 
the Court of Military Appeals clearly placed inventories outside the fourth 
amendment. The court, per Chief Judge Quinn, held that air policemen had 
lawfully entered the accused’s locker while conducting an inventory of his per- 
sonal effects incident to the accused having been placed in pretrial confine- 
ment. Therefore, government checks and unopened packages of mail, all ad- 
dressed to other members of the accused’s unit and which were found in the 
chest of drawers used by the accused, were admissible. Whereas the fourth 
amendment protections extend to unreasonable intrusions into the privacy of a 
individual’s home and seizure of his possessions, the Air Force inventory regu- 
lation was held not to be such an unreasonable intrusion, but was merely an 
administrative procedure to satisfy the legitimate military purpose of safe- 
guarding the accused’s property while he was in confinement and of protecting 
the government against ‘claims for loss or damage of his property. Citing two 
Army Board of Review cases, one involving a check-out inspection,’ and the 
other involving an inventory of a stockade prisoner’s personal effects,® the 





4. 16 U.S.C.M.A. 594, 37 C.M.R. 214 (1967). 

5. In United States v. Coleman, 32 C.M.R. 522 (ABR 1962), a stolen razor was found in the 
accused’s footlocker during a check-out inspection of the locker to ensure that each locker 
was clean, empty, unlocked, and ready for its next user. The Army Board of Review affirmed 
the conviction, holding that the inspection was not a search. The purpose of the inspection 
was not to discover incriminating evidence, and neither the accused nor anyone else was 
suspected of any crime. The Board noted that the case was apparently one of first impression 
in the military, and it relied on the “‘rationale’’ of United States v. Nowling, 9 U.S.C.M.A. 
100, 25 C.M.R. 362 (1958), which distinguished a rountine check of a serviceman’s pass or 
identification card from a request to produce such a pass or card when the law enforcement 
officer suspected the person to whom the request was directed of a pass offense. 

6. In United States v. Rosado-Marrero, 32 C.M.R. 583 (ABR 1962), pet. den. 13 U.S.C.M.A. 700, 
32 C.M.R. 472 (1962), two of the three judge advocates who decided Coleman two months 
earlier upheld the inventory of the accused’s footlocker incident to his being placed in 
pretrial confinement. Citing only the ‘‘rationale’’ in Coleman as authority, the Board of 
Review held that since the inventory was conducted in accordance with Army regulations and 
that since the sergeant conducting the inventory did not suspect that there was stolen proper- 
ty in the accused’s locker, the inventory was lawful. The Board noted that the sergeant broke 
the padlock to gain access to the locker, but held that such a forcible entry, even when a key is 

available, was immaterial to the issue of legality of the entry. 
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court concluded that the inventory process was a legitimate, normal, and cus- 
tomary practice in military adminstration, and was not per se contrary to the 
fourth amendment.’ 

Having characterized an inventory as an administrative procedure to which 
the fourth amendment does not apply, the court turned to the remaining issue 
of whether the inventory in Kazmierczak was used as a means to effect an ille- 
gal search, i.e., a search for incriminating evidence without probable cause. 
This question required two separate inquiries: first, whether the inventory was 
deliberately used as a pretext for an illegal search; and second, whether the 
subsequent conduct of the parties conducting the inventory converted it into an 
illegal search. After analyzing the facts,® and after a curious attempt to anal- 
ogize the sergeant conducting the inventory to a maid who discovers a hotel 
room in shambles,’ the court answered both inquiries in the negative. Thus, in 
Kazmierczak, the Court of Military Appeals apparently considered only one 
limitation on the inventory: it must not be used as a disguise for a search for 
evidence in violation of the fourth amendment. If the procedure is not intended 
to be a pretext and does not subsequently become such a subterfuge—especial- 
ly after incriminating evidence or contraband has been found—the inventory is 
a reasonable intrusion. 

In United States v. Welch,’® the Court of Military Appeals, per Judge 
Darden, upheld the inventory of an “AWOL bag”’ attached to the accused’s 
motorcycle when conducted incident to his apprehension for failing to obey a 
military policeman’s order to stop and for a registration violation. During the 
apprehension, the accused attempted to flee. He also refused initially to state 
whether or not he owned the motorcycle he was riding; therefore, the police 
took the accused into custody and impounded the motorcycle until the owner- 
ship and registration problems could be resolved. While inventorying the con- 
tents of the “‘AWOL bag,” the police found a switchblade knife, possession of 
which was prohibited by post regulations, and a shaving kit containing mari- 
juana cigarettes. 

Essentially relying only on Kazmierczak, the court held that the inventory of 
the contents of the bag and shaving kit was within the constitutionally permissi- 
ble sphere of intrusions. Such an inventory fell outside the scope of the fourth 





7. Thus, the Court of Military Appeals based its decision in Kazmierczak on dubious authority: a 
rationale (Rosado-Marrero) of a rationale (Coleman) of still another rationale (Nowling). Such 
an authoritative daisychain was evidently more persuasive to the majority than several 
civilian federal cases more directly relevant to the issue. Such a weakness in the majority 
holding provoked deserved criticism fiom Judge Ferguson in his dissent. 

8. The majority emphasized that the sergeant conducting the inventory did not suspect that 
evidence would be found among the accused’s effects. When he did find the checks and 
unopened mail, which he suspected might be incriminating evidence of criminal acts, he ter- 
minated the inventory and called both the Office of Special Investigations at the post and the 
accused’s commanding officer, and obtained the commanding officer’s permission to proceed 
with the inventory. No other incriminating evidence was found. 

9. People v Rightnour, 52 Cal. Rptr. 654 (1966). 

10. 19 U.S.C.M.A. 134, 41 C.M.R. 134 (1969). 












WINTER 1978 ¢ Inventory Searches 


amendment so long as it was not used as a subterfuge to effect an illegal search. 
The court found no reason to believe that the inventory was such a pretext, 
noting that the only reason why the motorcycle was impounded and the bag in- 
ventoried was that ownership of the motorcycle had not been established. Ap- 
parently, had the accused claimed ownership of the cycle, the property would 
not have been detained or inventoried."' 

Of particular interest is the court’s reaction to two Supreme Court cases, 
Camara v. Municipal Court,’* and its companion, See v. Seattle,'* both of which 
had been decided after Kazmierczak. The accused in Welch contended that 
Camara and See required that inventories be treated as intrusions into an area 
protected by the fourth amendment. In Camara, the Supreme Court held that 
an ‘“‘administrative’’ warrantless inspection of privately owned premises for 
health code violations was a search within the meaning of the fourth amend- 
ment, and that such an inspection lacked the ‘‘traditional safeguards’’ govern- 
ing fourth amendment searches.'* The Court of Military Appeals tersely dis- 
missed this contention, however, asserting without any rationale or authority 
that See and Camara did not require a repudiation of Kazmierczak. ‘Now, as 
before, the test is reasonableness.’’** As in Kazmierczak, “‘reasonableness’’ was 
treated in Welch exclusively in terms of whether or not the inventory was a sub- 
terfuge. ‘“Within the constitutionally permissible sphere are those inventories 
whose purpose is to secure the ‘safekeeping’ of personal effects if they are not 
used as a subterfuge to effect an illegal search.’”** 

Thus, the Court of Military Appeals has apparently rejected the Supreme 
Court’s characterization of administrative intrusions as actions governed by the 
fourth amendment. Although Judge Darden recognized in his opinion in Welch 
that inventories are used by civilian authorities ‘‘for identical reasons,’’’’ the 
court declined to strike the balance between administrative need and individual 
rights at the same point as it has been struck in the civilian community.’* Any 
justification for the military courts’ distinct conceptualization of inventories as 
intrusions outside the fourth amendment remains unspoken to this day. 





ll. Id. at 136-137, 41 C.M.R. at 136-137. 

12. 387 U.S. 523 (1967). 

13. 387 U.S. 541 (1967). 

14. Camara, supra, at 534. Camara specifically overruled Frank v. Maryland, 359 U.S. 360 (1959), 
which Chief Judge Quinn cited in the majority opinion in Kazmierczak as authority for the 
proposition that “‘there are occasions when the individual’s right of privacy yields to the 
Government’s right to perform a proper public function.’’ Kazmierczak, supra, at 660, 37 
C.M.R. at 220. In Frank, the Supreme Court held that an ordinance permitting administrative 
inspections of buildings for rats without warrant or probable cause was not, on its face, viola- 
tive of the fourth amendment, so long as no evidence for a criminal prosecution is sought. 

15. Welch, supra, at 136, 41 C.M.R. at 136. 

16. Id. 

17. Id. at 137,41 C.M.R. at 137. 

18. Kazmierczak, supra, at 599-600, 37 C.M.R. at 219-220. ‘‘[I]n the interplay between the 
exercise of governmental power and the exercise of a constitutional right by the individual, 

reason must be the arbiter. Time and circumstance may require a balance to be struck at one 

point in the civilian community but at another in the military. ...’’ 
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The several Courts of Military Review have similarly continued to follow the 
questionable analysis of Kazmierczak. An example is United States v. Cox,’ a 
1976 unpublished Navy case. The accused was in a leave status pending perma- 
nent change of station overseas, but continued to occupy his room in the bar- 
racks at his former command pending his travel to his new command, even 
though he had no authority to do so. When the officer supervising the barracks 
needed the accused’s room for another person, he, along with a sergeant and 
the accused’s roommate, entered the accused’s locked room and inventoried his 
property in his unlocked locker. During the course of the inventory, a large 
plastic bag containing more than one-third of a kilogram of marijuana and 
several photgraphs of the accused and another man holding a similar plastic 
bag containing a similar substance were found. 

The only issue addressed in the body of the Cox opinion was the voluntari- 
ness of the accused’s statement to investigators. In a long footnote,?° however, 
the Navy Court of Military Review discussed the legal status of the inventory, 
asserting that the taking of the accused’s property was not a fourth amendment 
seizure nor was the inventory process a fourth amendment search. The court 
cited no authority, however, for such a characterization. It merely noted that 
the inventory was not any type of unannounced military inspection, citing 
Committee for G.I. Rights v. Calloway,’ and that the inventory was not a ruse 
in order to obtain evidence against the accused such as in United States v. 
Thomas.” Such constitutional analysis by negative inference apparently satis- 
fied the court. 

In sharp contrast to the majority view in the military cases that inventories 
have no fourth amendment implications is a line of dissents by Judge Ferguson, 
who, while a member of the Court of Military Appeals, was, in the authors’ 
opinion, the leading advocate of the application of the Bill of Rights to military 
law. In his dissent in Kazmierczak, Judge Ferguson would have held that while 
inventories are permitted by the Constitution, they are nonetheless ‘‘adminis- 
trative searches’’ ?* and are thus limited to ‘‘civil correction of conditions con- 
nected with public health, safety and the like.’ ** In his dissent in Welch, 





19. NCM 76-0515 (NCMR 23 Jul. 1976). 

20. Id. nl. 

21. 518 F.2d 466 (D.C. Cir. 1976). 

22. 1M.J. 397 (C.M.A. 1976). 

23. Judge Ferguson maintained that there is no substantial distinction between inventories and 
inspections and searches to justify removal of inventories from the operation of the fourth 
amendment. In his dissent in Kazmierczak, he quoted District of Columbia Circuit Judge 
Prettyman: ‘‘[A] distinction between ‘inspection’ and ‘search’ of a home has no basis in 
semantics, in constitutional history, or in reason. ‘Inspect’ means to look at, and ‘search’ 
means to look for. To say that the people, in requiring adoption of the Fourth Amendment, 
meant to restrict invasion of their homes if government officials were looking for something, 
but not to restrict it if the officials were merely looking, is to ascribe to the electorate of that 
day and to the several legislatures and the Congress a degree of irrationality not otherwise 
observable in their dealings with potential tyranny.”’ D.C. v. Little, 178 F.2d 13, 18 (D.C. Cir. 
1949), quoted in Kazmierczak, supra, at 606-607, 37 C.M.R. at 226-227. 

24. Kazmierczak, supra, at 606, 37 C.M.R. at 226. 
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Judge Ferguson observed that Camara apparently undercut the authority sup- 
porting the majority opinion in Kazmierczak, especially Frank v. Maryland,”* a 
1959 Supreme Court decision upholding an administrative inspection for rats. 
Ferguson read Camara as clearly bringing all administrative intrusions, 
whether inspections or inventories, into the class of instrusions governed by the 
fourth amendment. ‘‘We cannot, by labeling what happened [in Welch] an in- 
ventory, avoid the application of the Fourth Amendment. . . .’’** Therefore, 
while inventories would be permitted as a legitimate command function, any 
items found during such an inventory would be inadmissible in a criminal pro- 
ceeding. Otherwise, Judge Ferguson warned, ‘‘the Fourth Amendment will 
become a dead letter, for the criminal investigator will inevitably be found 
behind the mask of the inventory maker.”’ 7” 

Because the military cases hold inventories to be beyond the reach of the 
fourth amendment, the only limitation placed on them is that they may not be 
subterfuges for searches. As discussed above, the Court of Military Appeals and 
the Courts of Military Review have limited their consideration of reasonable- 
ness to whether or not the inventory was a pretext. 

The most intriguing case in terms of factual analysis in this area is United 
States v. Mossbauer.”* The accused had been apprehended and detained by 
civil authorities for indecent exposure and possession of marijuana, both 
allegedly occurring off base. The accused’s company commander verified the 
apprehension but was unable to determine how long the accused would be in 
custody. At the time he inquired, approximately two hours after the arrest, bail 
had not been set. The accused’s commander assumed that the accused would 
be detained at least several hours, if not a day or more, so he ordered his execu- 
tive officer to inventory the accused’s gear and secure it in the supply room. 
The executive officer and another soldier entered the accused’s room, which he 
shared with another serviceman, and cut the lock on his locker. During the in- 
ventory, a substance resembling tobacco and some cigarette papers were found 
in the accused’s field jacket. The substance was subsequently identified as a 
mixture of tobacco and 10-15% marijuana, the marijuana totalling 1/10 of a 
gram. 

At the trial, the participants in the inventory acknowledged that they prob- 
ably conducted a more thorough inventory than in other cases because of the 





25. 359 U.S. 360 (1959). 

26. Welch, supra, at 139,41 C.M.R. at 139. 

27. Kazmierczak, supra, at 607, 37 C.M.R. 227. Judge Ferguson interpreted Frank v. Maryland as 
defining an administrative inspection as a procedure in which no evidence for criminal prose- 
cution is sought. Frank did not directly involve an issue of the admissibility of evidence. The 
Supreme Court affirmed Frank’s conviction for refusing, in violation of a rat-control ordi- 
nance, to permit a warrantless inspection of his building for rats. Although the criminal sanc- 
tions for refusal to permit the inspection were held to be constitutional, the Supreme Court 
did not address the admissibility issue. 


28. 20. U.S.C.M.A. 584, 44 C.M.R. 14 (1971). 
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accused’s arrest.” The evidence also suggested that the inventory was con- 
ducted more promptly after notification of the accused’s arrest than was cus- 
tomary in similar situations at that command. 

Judge Ferguson wrote the Court of Military Appeals opinion. After discuss- 
ing the facts and circumstances of the inventory, he concluded that there was 
an “abiding impression”’ that the entire proceedings were intended to be a 
search of the accused’s personal effects for marijuana. Kazmierczak was distin- 
guished because in that case the accused was confined and the likelihood of his 
early release was remote, whereas in Mossbauer the accused’s release depended 
only on his appearance before a magistrate and his ability to meet bail, if any 
was imposed. In fact, Mossbauer was released only two and one-half hours after 
the inventory was conducted. Thus, the inventory was a subterfuge. Having 
decided the case on the pretext issue, ihe court needed look no further. 

In United States v. Watkins,*' however, the Court of Military Appeals, per 
Chief Judge Darden, declined to find such subterfuge. Watkins had been ap- 
prehended on base for having illegal license plates on his car.>? Because the car 
was improperly registered, the base police impounded the car until such proper 
registration could be obtained and the contents were inventoried. A pistol clip 
was found in the glove compartment. The police then searched under the dash, 
removed the rear seat, and finally searched the locked trunk, where marijuana 
was found. 

The court held that the inventory was not a subterfuge and was, therefore, 
proper. The accused had contended that the inventory was merely a pretext for 
an unlawful search because the search under the dash and in the trunk, and the 
removal of the rear seat, were inconsistent with a desire to secure and itemize 
the accused’s property.*? The court noted, however, that there were other cir- 
cumstances which were consistent with the purely administrative nature of the 





29. A soldier who assisted in the inventory testified: ‘‘[A] person conducting an inventory such as 
this type—he deep down self-consciously [sic?] knows the man is being held for possession of 
marijuana. Therefore he will truthfully and deeply involve [sic?] a more detailed search. What 
I’m saying is that anybody conducting an inventory would probably look harder for evidence 
of possession of an individual being held on such charge.”’ Id. 587, 44 C.M.R. 17. 

30. Chief Judge Quinn, the author of the Kazmierczak opinion, concurred on the puzzling 
grounds that: ‘‘I disagree with the majority’s ‘abiding impression’ that the inventory proce- 
dure was deliberately invoked to effectuate a search without probable cause. However, I am 
convinced that the conduct of the inventory which eventuated in a seizure of the tobacco par- 
ticles was without probable cause.”’ Jd. at 589, 44 C.M.R. 19 (emphasis in original). 

31. 22 U.S.C.M.A. 270, 46 C.M.R. 270 (1973). 

32. A security policeman patrolling the barracks area observed the accused and a woman in 
circumstances that led him to believe that the woman had been in the accused’s barracks 
without authority. The woman was shortly thereafter observed standing beside an automobile. 
The policeman radioed his headquarters for a check of the car’s registration and was in- 
formed that the license plate he had observed had been issued to another vehicle. 

33. The accused’s contention was not phrased, however, in terms of the reasonable scope of the 
inventory, and the court apparently did not consider such an issue. 
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inventory.** After a cursory discussion of these circumstances, the court 
reached an interesting conclusion: rather than make its independent evaluation 
of the facts in order to determine the propriety of the inventory, the court in- 
stead merely observed that the military judge could have reasonably found the 
inventory lawful based on the facts of record. Therefore, his ruling admitting 
the evidence was upheld.** 

The several Courts of Military Review have apparently declined to look 
beyond the subterfuge test when reviewing cases involving inventories. For ex- 
ample, in United States v. Demings** the Navy Court of Military Review either 
confused the subterfuge concept with the ‘‘test of reasonableness,’’ or viewed 
the prohibition against pretext as the extent of inquiry necessary to resolve 
whether the inventory was reasonable. The accused had contended that the 
opening and examination of a partially exposed letter®’ found during an inven- 
tory®® was beyond the reasonable scope of such an inventory. The court dis- 
missed this argument without responding to it: ‘“The difficulty with appellant’s 
argument is that there is no evidence suggesting that the inventory of his locker 
was a subterfuge for conducting a search.”’ *° 

Thus, when military courts hold that the fruits of an inventory will be admis- 
sible if the inventory was reasonable, they look to only one issue: whether or not 
the inventory was a pretext for a search without probable cause. The balancing 
concept alluded to by Judge Ferguson in his majority opinion in Mossbauer, 
which requires a balancing of governmental need and individual privacy, has 
never been directly applied to an inventory situation.*° 





34. There was no evidence that the accused was suspected of any offense other than improper 
vehicle registration. The officer conducting the inventory had never done so before. The dis- 
covery of the pistol clip might, the court observed, lead an officer to suspect that a weapon 
was concealed under the dashboard or rear seat. Finally, when the police were informed by 
the accused’s commanding officer that marijuana might be in the car, attempts were made to 
stop the inventory, but it had already finished. Watkins, supra, at 273, 46 C.M.R. at 270. 

. Judge Duncan dissented on other grounds. 

. NCM 73-1398 (NCMR 18 Jan. 1974). 

37. At trial, the accused testified that the letter was sealed in an envelope. The trial judge found 
beyond reasonable doubt that the letter had never been placed in the envelope. In the court’s 
opinion, Senior Judge Timblin noted that the Court of Military Review agreed with the mili- 
tary judge’s finding. Left unanswered, however, is whether the result would have been differ- 
ent had the letter been entirely inside the envelope, either sealed or unsealed. Senior Judge 
Timblin’s efforts to discuss the condition of the letter is the only hint that the Navy Court of 
Military Review was aware of a possible issue of the reasonable scope of an inventory. 

38. The accused had been in a state of unauthorized absence for more than twenty hours, and his 
locker was one of five so inventoried that day. 

39. Demings, supra. See also, United States v. Hall, NCM 76-1060 (NCMR 16 Aug. 1976), where 
the “test of reasonableness’’ was once again applied strictly in terms of whether or not the in- 
ventory was a subterfuge. In Hall, however, the defense apparently did not raise the reason- 
able scope issue. 

40. ‘‘Manifestly, inventory procedures may not be used as a subterfuge to conduct an illegal 

search. An inventory regulation must strike a fair balance between legitimate governmental 

need and the right of the individual to privacy.’’ Mossbauer, supra, at 586, 44 C.M.R. at 16. 
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The current state of the military law of inventories poses two significant con- 
ceptual problems. First, long after the Supreme Court reappraised the constitu- 
tional status of administrative intrusions such as inspections and inventories in 
Camara and See, the military courts, at least in the area of inventories, continue 
to ignore the substantial fourth amendment questions posed by the purpose 
and possible abuses of such intrusions. Secondly, by declining to look beyond 
the issue of whether an inventory was a pretext, the military courts fail to per- 
ceive and contemplate the problem of placing reasonable limits on the scope of 
the intrusion. At what point does an otherwise valid administrative inventory 
become a fishing expedition for evidence of some yet unknown crime? 


III. CIVILIAN FEDERAL CASE LAW 


Civilian case law, especially in the federal courts, recognizes the fourth 
amendment implications of inventories, which most commonly arise in the civil- 
ian sector incident to the impoundment of automobiles. Although the Supreme 
Court has apparently approved inventory searches in South Dakota v. Opper- 
man,** the majority opinion failed to address the conflicting opinions among 
the Court of Appeals about the limitations the Constitution places on the scope 
of inventories. Although the problem of scope has been recognized by the civil- 
ian cases, Opperman’s failure to provide specific guidance on the constitutional 
limitations on the scope of an inventory has resulted in further divergence of 
opinion among the circuits in interpreting and applying Opperman. 

Prior to the ruling in Opperman, civilian federal courts frequently upheld in- 
ventory searches and seizures of evidence if pursuant to routine police proce- 
dures and not undertaken in bad faith.*? Suci: a simplistic approach was not 
accepted universally. In United States v. Lawson,** the Court of Appeals for the 
Eighth Circuit addressed the concepts of reasonableness in terms of the scope 
of the intrusion. Declining to hold all inventory searches reasonable, the court 


affirmed the suppression of a revolver found in the locked trunk of the vehicle 
involved: 


We think the proper approach in this area is to assess the reasonableness of the police con- 
duct in light of all the circumstances of the case, without giving effect to the presence or 
absence of a police regulation. 

While recognizing the justifiable measures that the police may take to protect 
the vehicle or its contents, the court maintained that ‘‘such reasonable protec- 
tive measures do not extend to breaking into a locked trunk.”’ ** On the other 
hand, reasonable measures may include seizure for safekeeping of items dis- 
covered in plain view.” 





41. 428 U.S. 364 (1976). 

42. State courts also generally followed this test. See, e.g., Mozzetti v. Superior Court, 4 Cal. 3d 
699, 484 P.2d 84, 94 Cal. Rptr. 412 (1971). 

. 487 F.2d 468 (8th Cir. 1973). 

. Id. at 477. 

. Id. at 475. 

. Id. at 477. 
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The Lawson approach was applied by the First Circuit in United States v. 
Chadwick.*’ Two suitcases had been seized from the accuseds as they were ar- 
rested for possession of marijuana. Following the arrest, the suitcases were 
broken open and inventoried in accordance with Drug Enforcement Adminis- 
tration regulations.** Marijuana was found inside hoth suitcases and was 
offered into evidence at trial. The District Court suppressed the contraband 
and the government appealed, arguing that since the seizure was in conformity 
to their regulations, it was reasonable and not therefore violative of the fourth 
amendment. The Court of Appeals disagreed: 


[W]e see an inventory as a middle ground between a criminal investigatory search, which 
must comply strictly with warrant and probably cause standards, and those actions which fall 
totally outside the Fourth Amendment. .. . Like the search of a code inspector, an inventory may 
be initiated and carried on upon a less formal basis than a criminal search and will be upheld so 
long as it serves a proper governmental purpose and does not amount to an excessive intrusion. 
Cf. Camara v. Municipal Court... .*° 
Examining the facts of the case, the court, per Judge Campbell, concluded that 
breaking into locked suitcases was an unreasonable intrusion absent any proper 
purpose.*° There were other measures that could have safeguarded the contents 
just as effectively, such as sealing the suitcases with tape initialed by the agents 
or placing the suitcases in a locked storeroom with the keys kept in an envelope 
along with the other personal effects of the defendants.*' Such alternatives 
would not involve a forcible invasion of the defendants’ privacy. 

Chadwick did not abrogate prior decisions; it merely broadened the judicial 
inquiry once an inventory issue exists. The court certainly recognized the 
“plain view’’ concept, and did not: 


... dispute the propriety of reasonable inventory procedures to safeguard clothing and personal 
effects; and if in the course of such reasonable good faith efforts, an officer stumbles across in- 
criminating evidence, the evidence will not be suppressed. 


Articles or effects in plain veiw are obviously susceptible to theft. When the in- 
ventory is conducted for proper reasons, these items must be accounted for. 
What proper police purpose is served, however, by prying into a space or 
container that is already reasonably secured by the owner? Does the inventory 
concept permit seizure of items not in plain view? Lawson and Chadwick both 
reply in the negative. Prior to those cases, the majority of the cases cited as 
authority for upholding inventory searches dealt with items discovered in plain 





47. 532 F.2d 773 (1st Cir. 1976). Note that this article discusses both the Court of Appeals opinion 
and that of the Supreme Court, which affirmed the Court of Appeals decision. 

48. Id. at 782. In footnote 10, the court reproduced the regulation which stated ‘‘[U]pon seizing 
the vehicle, it must be thoroughly searched. . . .”’ 

49. Id. at 783. 

50. Id.at 784. The court surmised that opening the suitcases served only to satisfy the agent’s 
curiosity. 

51. Id. at 783. 

. Id. (emphasis supplied). 
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view, and not evidence that the owner had locked up or otherwise secured.** 
Most courts analyzing an inventory scenario apparently had never considered 
such questions.** 

Opperman afforded the Supreme Court an excellent opportunity to resolve 
the issue of what constitutional limitations should be applied to the scope of in- 
ventory searches. After the defendant’s unlocked car was impounded for park- 
ing violations, the local police, observing personal items inside, opened the car 
and conducted a routine inventory which led to the discovery of marijuana in 
the unlocked glove compartment. The trunk was not searched because it was 
locked. At trial, Opperman tried to suppress the marijuana, and his motion was 
denied; but the South Dakota Supreme Court granted the suppression motion 
on appeal. Reversing, the Supreme Court, per Chief Justice Burger,** 
acknowledged the traditional distinction between automobiles and homes or of- 
fices in relation to the application of the fourth amendment. The inherent 
mobility of automobiles in addition to a lower expectation of privacy have 
created an exception to the warrant requirement: 


Although automobiles are ‘effects’ and thus within the reach of the Fourth Amendment, . . . 
warrantless examinations of automobiles have been upheld in circumstances in which a search 
of home or office would not.** 

The court also noted the authority of the police to impound and remove 
vehicles from the streets when they impeded traffic or threatened public safety 
and convenience.*’ After such an impoundment, many local police departments 
have developed a routine practice of inventorying the contents of such vehicles. 
This caretaking function was prompted by three needs. First, the owners’ prop- 
erty must be protected while in police custody.** Second, the authorities must 
be protected against unfounded claims for lost or stolen property.*® Finally, 
citing Cooper v. California, the court recognized the need to protect the 
police from potential danger from unknown contents. Chief Justice Burger con- 
cluded that when the police conduct an inventory pursuant to their routine pro- 
cedures, a subsequent seizure will be permitted if the inventory is not unrea- 
sonable in scope.®* Of course, if the inventory is a pretext for an investigatory 





53. See, e.g., United States v. Kelehar, 470 F.2d 176 (Sth Cir. 1972); Barker v. Johnson, 484 F.2d 
941 (6th Cir. 1973); Weaver v. Williams, 509 F.2d 884 (4th Cir. 1975). 

. See, e.g., United States v. Mitchell, 458 F.2d 960 (9th Cir. 1972); contra, United States v. 
Pennington, 441 F.2d 249 (Sth Cir. 1971), cert. den. 404 U.S. 854, (1971); United States v. 
Lipscomb, 435 F.2d 795 (Sth Cir. 1970), cert. den. 401 U.S. 980 (1971). 

. This was a 5-4 decision with Justices Brennan, Marshall, Stewart, and White dissenting. 

Opperman, supra, 428 U.S. at 367. 

. Id. at 368-369. 

. Id. at 369, citing United States v. Mitchell, supra. 

. Id. citing United States v. Kelehar, supra. 

. 386 U.S. 58 (1967). 

. Opperman, supra, at 376, n.10. In Altman v. State, 335 So.2d 626 (Fla. 1976) and State v. 
Goodrich, 256 N.W.2d 506 (Minn. 1977), the state high courts held that an inventory is unjus- 
tified where the owner/driver makes arrangements for disposition of his vehicle without 
police aid. 
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search, it will not be permitted because it is an unreasonable intrusion under 
such circumstances. Likewise, if the inventory exceeds the limits necessary to 
carry out the caretaking function, it will be held to be unreasonable. 

Analyzing the facts as bar, the Court decided that the inventory and seizure 
of evidence in Opperman’s case was lawful. It was conducted in accordance 
with standard procedures and was not a subterfuge disguising an investigative 
motive. Having observed items inside the car, the officers were authorized to 
enter it and seize them for safekeeping. Once lawfully inside the car, the police 
coula reasonably inspect the glove compartment for valuables. 

In his concurring opinion, Justice Powell would have weighed the citizen’s 
expectation of privacy against the police responsibility to protect private prop- 
erty. He cautioned that “‘upholding searches of this type provides no general 
license for the police to examine all the contents of such automobiles.’’ * Fur- 
ther, he seemed to approve the majority’s recognition of the scope of the intru- 
sion as an important consideration in determining whether or not the intrusion 
was reasonable.®* Justice Powell disagreed, however, with the Chief Justice’s 
reasoning that the entry into the closed glove compartment was justified 
because of other items in plain view.* The extent of the police officer’s discre- 
tion in conducting an inventory is an important factor. Justice Powell would 
have permitted a thorough inventory of all areas of a vehicle only if the police 
procedures governing such an inventory do not permit the officer significant 
discretion in deciding whether or not to conduct an inventory and, if one is con- 
ducted, what areas are to be inventoried. Recognizing that items may be dis- 
covered that touch intimate areas of an individual’s private affairs, Justice 
Powell would have authorized the removal and storage of the car’s contents 
without examination of such personal items.** 

Justice Marshall, dissenting, attacked the majority’s reasoning as flagrantly 
misleading because two of the three administrative needs justifying an inven- 
tory were absent in the case at bar. The record was void of any suggestion that 
the inventory was at all concerned with the officer’s safety. Moreover, the need 
to protect the police from property damage claims was inapplicable because 
South Dakota law considered the police to be gratutitous bailees who were ab- 
solved “‘from any obligation beyond inventorying objects in plain view and 
locking the car.’’®* The third need, to safeguard private property in police 
custody, does not justify the inventory of every impounded vehicle. Such an in- 
vasion of privacy is permissible only in “‘exceptional circumstances of par- 
ticular necessity.’®” Absent the owner’s consent, inventory searches should be 
permitted only when two conditions are satisfied. First, according to Justice 





62. Id. at 380 (Powell, J., concurring). 

. Id.,n.7. 

. Id. at 376, n.10. 

. Id. at 380, n.7, where Justice Powell cited California Bankers Assn. v. Shultz, 416 U.S. 21, 
78-79 (1974) (Powell, J., concurring). 

66. Id. at 391 (Marshall, J., dissenting). 
. Id. at 392. 
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Marshall, to protect the public against arbitrary invasions of privacy ‘“‘there 
must be specific cause to believe that a search of the scope undertaken is neces- 
sary in order to preserve the integrity of particular valuable property threat- 


ened by impoundment.’’® Second, the exceptional circumstances must include 
the 


... exhaustion and failure of reasonable efforts under the circumstances to identify and reach 

the owner of the property in order to facilitate alternative means of security or to obtain his con- 

sent to the search, for in this context the right to refuse the search remains with the owner.®® 
Justice Marshall failed to find either such exceptional circumstances or 
reasonable efforts by the police. 

Justice Marshall also disagreed with the majority opinion’s reliance on the 
presence of items in plain view to justify the initial entry into the car and the 
subsequent search of the glove compartment. Concluding that the majority 
view would permit an entry into a car and its glove compartment even if no 
items are in plain view, Justice Marshall agreed with Justice Powell’s caveat 
that the need to conduct an inventory does not justify sifting through personal 
articles that may be discovered.”° 


I agree with this, and I note that the Court’s opinion does not authorize the inspection of suit- 
cases, boxes, or other containers which might themselves be sealed, removed and secured 
without further intrusion. . . . But this limitation does not remedy the Fourth Amendment intru- 
sion when the simple inventorying of closed areas discloses tokens, literature, medicines, or 


other things which upon their face may ‘reveal much about a person’s activities, associations, 
and beliefs’. . . .”" 


Even if items are in plain view, this fact alone cannot justify opening the glove 
compartment, despite the fact that, in this case, the record established that 
every car impounded by the police and taken to the pound was inventoried, and 
the inventory always included the glove compartment.”” 

It is submitted that the majority opinion in Opperman suffers several 
weaknesses. First, Chief Justice Burger erroneously relied on Harris v. United 
States,’ Cooper v. California,”* and Cady v. Dombrowski,’* because he be- 
lieved that these cases ‘‘point the way to the correct resoltuion of this case.’’ 
All three cases are clearly distinguishable, however, from the facts in Opper- 
man. Harris involved the seizure of a registration card which was discovered 





68. Id. at 393. 

69. Id. at 394. 

70. Id. at 388, n.6. 

71. Id. (citations omitted). 

72. Id. at 387, n.4. 

73. 390 U.S. 234 (1968). 

74. 386 U.S. 58 (1967). 

75. 413 U.S. 433 (1973). 

76. Opperman, supra, at 375. See also Note, The Final World on Invertory Searches?—South 
Dakota v. Opperman, 26 DEPaut L. REV. 834, 843 (1977). 
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during the course of an inventory lying on the metal stripping of the car door. 
In Opperman, the evidence was not in plain view, but was found in a closed 
glove compartment. The inventory in Cooper was conducted incident to the 
seizure of an automobile purs"iant to a forfeiture statute. Unlike the situation in 
Opperman, there was a close relationship in Cooper between the accused’s ar- 
rest, the seizure of his car, and the subsequent inventory search. Dombrowski 
also had circumstances not present in Opperman. In Dombrowski, the accused 
was a police officer who was required to carry his service revolver with him at 
all times. Upon his arrest, the pistol was not found on his person; therefore, the 
court held that is was reasonable to believe that the revolver was in his car. In 
Opperman, however, there was no reason to believe that the glove compartment 
contained any dangerous materials or weapons. 

Opperman recognized two tests by which the constitutionality of inventory 
searches are to be decided. First, was the procedure reasonably related to the 
need to protect property in the custody of the police, to protect the police 
against unfounded claims, or to protect the police from dangerous, hidden 
materials or weapons? The second test is whether the procedure was reasonable 
in its scope. Although the Supreme Court clearly recognized the concept of rea- 
sonable scope, it failed to provide specific guidance as to the limits of reason- 
ableness. This shortcoming is illustrated by the diversity of opinions in inven- 
tory cases since Opperman.”’ 

While cases involving items discovered in plain view during an inventory 
hold such evidence admissible,”* cases considering property not in plain view 
have produced inconsistent results.’? Still other decisions uphold inventory 
searches and resultant seizures with absolutely no mention of where the items 
in question were found. Such cases incorrectly cite Opperman for the broad 
proposition that any search and seizure is lawful if conducted as an inventory.*° 





77. See, e.g., United States v. Morrow, 541 F.2d 1229 (7th Cir. 1976); United States v. Diggs, 544 
F.2d 116 (3rd Cir. 1976); United States v. Friesen, 545 F.2d 672 (9th Cir. 1976); United States 
v. Colclough, 549 F.2d 937 (4th Cir. 1977); United States v. Jamerson, 549 F.2d 1263 (9th Cir. 
1977); United States v. Lustig, 555 F.2d 737 (9th Cir. 1977); United States v. McCambridge, 
551 F.2d 965 (Ist Cir. 1977); United States v. Edwards, 554 F.2d 1331 (Sth Cir. 1977); United 
States v. Hellman, 556 F.2d 442 (9th Cir. 1977); United States v. Martin, 566 F.2d 1143 (10th 
Cir. 1977). Of particular interest is State v. Opperman, 247 N.W. 2d 673 (S.D. 1976), where 
the South Dakota Supreme Court, on remand from the Supreme Court, held that the state 
constitution prohibited routine inventory searches that extend beyond items in plain view. A 
similar result occurred in State v. Parker, 153 N.J. Super. 481, 380 A.2d 291 (1977). 

78. See, e.g., United States v. Variano, 550 F.2d 1330 (2nd Cir. 1977); Colclough, supra; 
Jamerson, supra. 

79. See, e.g., McCambridge, supra; Edwards, supra. 

80. See, e.g., Morrow, supra, at 1232; Lustig, supra, at 747. 
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In United States v. Edwards," overruling an earlier panel decision, a majori- 
ty of the en banc Fifth Circuit has agreed that inventory searches are not unlim- 
ited in scope. While adopting a flexible standard to apply on a case by case 
basis, the Fifth Circuit opined that an 


officer may search those places within an automobile where, under the facts of the particular 
case, he can reasonably conclude that personal property may be located.*? 


The facts as presented indicated the police arrested the defendant for driving 
without a license and subsequently conducted an exhaustive search of the car. 
Starting with the glove compartment, they ‘‘painstakingly examined the vehi- 
cle’s crevices, failing to remove the rear seats only because they were nonre- 
movable.” ** Two stolen checks were found under the overlapping carpet be- 
tween the driver’s seat and the door. The court concluded that this seizure was 
lawful under the circumstances since the officer had observed the defendant 
““bend over as if to place something on the floor.’ ** While under these facts it 
was reasonable for the officer to conclude that private property may be found at 


that location, the court was quick to point out that they were not authorizing 
the 


searching under the carpeting in every case, much less the ripping apart of an automobile, or 
any part thereof, under the guise of an inventory search.** 


Although the scope oi such inventory searches must be limited to protect the 
public against potential abuse, thoroughness will not necessarily be equated 
with unreasonableness.*® 

The First Circuit reached a similar result in United States v. McCambridge.*’ 
The accused was arrested in the State of Washington after his alleged partici- 
pation in a robbery attempt in Massachusetts.** While impounding the ac- 
cused’s car, the arresting officer observed a sawed-off shotgun partly under the 
front seat.*’ Failing to find a vehicle identification number on the car, the 





81. 577 F.2d 883, 893 (Sth Cir. 1978) (en banc), rev’g United States v. Edwards, 554 F.2d 1331 (Sth 
Cir. 1977). 

. Id. at 895. 

. 554 F.2d at 1338. 


. 577 F.2d at 891. Judge Goldberg, dissenting, adhered to his original views expressed in the 
earlier decision. Jd. at 897 (Goldberg, J., concurring in part, dissenting in result). Writing the 
majority opinion, he had observed that underneath the carpet was “hardly a likely place for 
valuable or instruments posing a threat to the police.’’ 554 F.2d at 1338. 

. 577 F.2d at 895. 

. Id. at 894. 

- 551 F.2d 865 (Ist Cir. 1977). The court’s opinion is authored by Circuit Judge Levin H. 
Campbell, who also wrote the Court of Appeals opinion in Chadwick. 

88. The charges for which McCambridge was arrested were following another vehicle too closely, 

expired operator’s license, and failing to yield right-of-way to an emergency vehicle. 

89. The opinion does not indicate whether the shotgun was admitted at trial. The “‘plain view” 

doctrine would almost certainly permit its introduction. 
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police conducted a thorough search, removing everything in plain sight;*° items 
included an envelope found on the front seat, clothing, several sacks of food, 
and a black suitcase. At the police station, the suitcase was opened and its con- 
tents inventoried. The contents of the suitcase, the suitcase itself, and papers 
from the envelope were introduced at trial. McCambridge moved to suppress 
the items from the suitcase. The District Court denied the motion on the 
grounds that the search of the suitcase was in connection with a valid impound- 
ment of the vehicle, and the Court of Appeals affirmed. The Court of Appeals, 
per Judge Campbell, held that once the officer discovered evidence that the car 
may be stolen i.e, the lack of a vehicle identification number, it was reasonable 
for him to search luggage contained in the car for clues to the identify of the 
car’s rightful owner.** The court either failed to recognize or declined to 
discuss the fact that the same objective could have been accomplished by re- 
examining the registration papers which the officer inspected when he first 
stopped the car.” 

Although the court in McCambridge relied on Opperman as authority for the 
constitutionality of the initial inventory of the defendant’s car, it cited a sepa- 
rate line of largely pre-Opperman cases as authority supporting the subsequent 
entry into the suitcase.”® The cases cited, however, are distinguishable from the 
facts in McCambridge. For example, Bertucci v. United States®** turned 
primarily on concepts of probable cause and consent and not on the constitu- 
tionality of the inventory of an impounded vehicle. United States v. Tramunti** 
may have over-extended the holding of Cooper by relying thereon as authority 
for upholding the search of a suitcase found in a car in which the accused was 
arrested for drug trafficking, the car having been suspected of having been in- 
volved in drug offenses. The suitcase in Tramunti was an item closely related to 
the offense and the court pointed out that there was probable cause to believe 
that it contained contraband. United States v. Soriano® involved a situation 
very similar to that in Tramunti, i.e., an arrest for drug trafficking where there 
was probable cause to believe that the suitcase contained illicit drugs. The 
McCambridge court’s reliance on Chambers v. Maroney’ was likewise mis- 
placed because Chambers concerned the search of an automobile when there 





90. Washington statutes provide for the impoundment of vehicles with the vehicle identification 
number missing. Such vehicles: ‘‘. . . shall be impounded and held by the seizing law enforce- 
ment agency until the original numbers or marks are restored, or it is determined that the 
motor vehicle . . . was reported as stolen and it is returned to the rightful owner. . . .”” Wash. 
Rev. Code, sec. 9.54.030(2). 

91. McCambridge, supra, at 870. 

92. When the officer first stopped McCambridge, he asked for a driver’s license and registration. 
McCambridge showed him both documents. Jd. at 869. 

93. Chambers v. Maroney, 399 U.S. 42 (1970); Bertucci v. United States, 532 F.2d 1144 (7th Cir. 
1976), cert. den. 429 U.S. 895 (1976); United States v. Tramunti, 513 F.2d 1087 (2nd Cir. 
1975), cert. den. 423 U.S. 832 (1975); United States v. Soriano, 497 F.2d 147 (Sth Cir. 1974) (en 
banc), reaffd. sub nom. United States v. Aviles, 535 F.2d 658 (Sth Cir. 1976). 

. 532 F.2d 1144 (7th Cir. 1976), cert. den. 429 U.S. 895 (1976). 

. 513 F.2d 1087 (2nd Cir. 1975), cert. den. 423 U.S. 832 (1975). 

. 497 F.2d 147 (Sth Cir. 1974) (en banc). 

. 399 U.S. 42 (1970). 
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already existed ‘‘probable cause to believe that the car contains articles that 
the officers are entitled to seize.’’** 

McCambridge is a striking illustration of the confusion that Opperman 
spawned. The court in McCambridge mistakenly interpreted Opperman and 
Chambers, because they both involved searches of automobiles, as addressing 
the same issue. Therefore, the court grafted Opperman onto Chambers and in- 
correctly viewed their joint effect as broadening the scope of automboile intru- 
sions. Neither Chambers nor its progenitor, Carroll v. United States,°® mention 
the contents of luggage or baggage in vehicles as either falling within the so- 
called ‘‘automobile exception’’ to the warrant requirements of the fourth 
amendment, nor do these cases create a separate exception for the contents of 
such baggage.’ 

Approximately one year after Opperman, the Supreme Court granted review 
in Chadwick, the First Circuit case discussed supra.'®’ An opportunity to clarify 
the court’s holding in Opperman was lost, however, because the Government 
failed in Chadwick to include the issue of the opening of the two suitcases in its 
petition.’ In the court’s opinion in Chadwick,'® Chief Justice Burger made 
no mention of an inventory issue with respect to the footlocker which had been 
seized and which was the focus of the litigation at the Supreme Court.'™ Justice 
Blackmun, in his dissenting opinion, indicated that an inventory theory may 
have justified the opening of the footlocker and the seizure of its contents,’ 
but it is submitted that to so hold would have required a bizarre application of 
Opperman. 

The Court in Chadwick'® nevertheless clearly differentiated between the dis- 
tinct acts of impounding luggage and inspecting its contents. 


Respondent’s principal privacy interest in the footlocker was of course not in the container 
itself, which was exposed to public view, but in its contents. A search of the interior was there- 
fore a far greater intrusion into Fourth Amendment values than the impoundment of the foot- 
locker.’ 





98. Id. at 48. 
99. 267 U.S. 132 (1925). 
100. Chadwick, supra, 532 F.2d at 781. 
101. 429 U.S. 814 (1976). 
102. 433 U.S. 1 (1976) at 5,n.1. 
103. Justices Blackmun and Rehnquist dissented. 
104. Chadwick, supra, at 5,n.1. 
105. Id. at 19. 
106. See footnote 102, supra. An interesting aspect of the Court’s opinion is that its author, Chief 
Justice Burger, not reputed to be a jurist favoring judicial expansion of the protections of the 
Bill of Rights, appeared to broaden the protection of the fourth amendment by restricting the 
so-called automobile exception. In his opinion in Opperman, he appeared to restrict the ap- 
plication of the fourth amendment somewhat, at least when his opinion is compared with 
Justice Powell’s concurring opinion and Justice Marshall’s dissent. Also of interest is the fact 
that two of the majority in Opperman, Justices Blackmun and Rehnquist, became the only 
dissenters in Chadwick. 
107. Chadwick, supra, at 13-14, n.8. See, also, United States v. Schleis, F.2d =, 23 Crim. L. 
Rep. (BNA) 2488 (8th Cir. 1978) (en banc) and United States v. Stevie, F.2d , 23 CRIM. 
L. Rep. (BNA) 2489 (8th Cir. 1978) (en banc). 
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Of course, if the authorities had reason to believe that the trunk contained 
dangerous materials, or weapons, a warrantless search would have been justi- 
fied.'°* The court rejected, however, the Government’s argument that the foot- 
locker could be searched without warrant because of supposed mobility’” or a 
diminished expectation of privacy.'’® Once the locker was in police custody, it 
had no mobility. With respect to the diminished expectation of privacy, the 
court noted that “unlike an automobile, whose primary function is transporta- 
tion, luggage is intended as a repository of personal effects.”’ ** The fact that 
the locker was closed and locked ‘“‘manifested an expectation that the contents 
would remain free from public examination.”’ *"? 

Clearly, McCambridge presented the same scenario of issues. Although the 
initial seizure of the contents of the vehicle was lawful, the opening of the lug- 
gage exceeded both any governmental justification arising out of necessity and 
also the ‘‘caretaking function”’ of the police when they impound private prop- 
erty. 

A result similar to that of McCambridge occurred in United States v. 
Friesen,'** which was cited in McCambridge. Arrested on an outstanding war- 
rant, Friesen was permitted to take his personal effects in two suitcases to the 
police station, where they were inventoried according to routine police proce- 
dures.''* Some of the items so inventoried were ultimately used against Friesen 
at trial. The Ninth Circuit, in a cursory opinion, held that the inventory was 
proper. Citing Opperman, the court suggested that it was futile to distinguish 
between an automobile and a suitcase. Because of its rather blanket application 
of Opperman and the lack of extensive analysis in the opinion, Friesen is not 
persuasive authority to allow the search of closed suitcases in police custody, 
absent probable cause that they contain evidence or contraband.'** 

A result contrary to McCambridge and Friesen was reached in United States 
v. Cooper.'** Like Friesen, Cooper had been allowed to take two suitcases with 
him to the police station, and they were inventoried. ‘‘Suspicious items’’ were 
removed, segregated, and inventoried while other personal effects were left 
alone. The court rejected the Government’s somewhat lame contention that Op- 
perman permitted the intrusion into the suitcases because the inventory was 
conducted in accordance with routine procedures. The facts in Cooper were in- 





108. Id. at 15, n.9. See also United States v. Matlock, 558 F.2d 1328, 1331 (8th Cir. 1977), cert. den. 
434 U.S. 872 (1977). This reasoning was followed in United States v. Stevie, supra. 

109. Id. at 13. 

110. Id. at 13-14, n.8. In his dissent, Justice Blackmun would follow United States v. Robinson, 
414 U.S. 218 (1973), and Opperman, supra. He concluded “‘. . . generally that a warrant is not 
required to seize and search any movable property in the possession of a person properly ar- 
rested in a public place.” /d. at 19 (Blackmun, J., dissenting). 

111. Id. at 13. 

112. Id. at 11. 

113. 545 F.2d 672 (9th Cir. 1976). 

114. 7d. at 673, n.1. 

115. See footnote 93, supra. 

116. 428 F.Supp. 652 (S.D. Ohio 1977). In United States v. Schleis, supra, the court, relying upon 

Chadwick, disapproved a similar stationhouse luggage search. 
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congruous with any of the valid purposes of an inventory. Cooper’s property 
was adequately protected because it was secured in a locked room in the police 
station when Cooper arrived. Had the officers really suspected that the suit- 
cases contained weapons or explosives, they would have treated the suitcases 
differently. Finally, the segregation and exclusive inventorying of “‘suspicious 
items’’ refute any contention that the police were merely trying to protect 
themselves against claims for loss or misappropriation. Thus, the court con- 
cluded that the intrusion in Cooper could not be sustained by Opperman nor by 
any other exception to the warrant requirement of the fourth amendment.'’’ 
Moreover, Judge Kinneary perceptively noted that Opperman was somewhat 
distinguishable in that an important aspect of Opperman was the fact that it in- 
volved automobiles with their inherent mobility and lower expectation of 
privacy. Chief Justice Burger, the author of the majority opinion in Opperman, 
suggested a similar distinction in his majority opinion in Chadwick.''* 

It is submitted that Edwards and Cooper apply correctly the constitutional 
standards for inventories that were developed in Opperman.’ First, did the in- 
ventory in question fulfill one of the several administrative rationales for such 
an intrusion: protection of the property, protection against unfounded claims, 
. or protection against hidden weapons or dangerous materials? Inherent in this 
y determination is a consideration of the motives of the authorities. Although in 





$ accordance with routine procedures, an inventory will be constitutionally infirm 
1 nonetheless if it is a mere pretext for a prosecutorial exploration. The second 
a standard is that the inventory must be reasonable in its scope. The authorities 
t may invade the privacy of the accused’s effects only so far as is necessary to 
a satisfy the administrative purpose of the inventory. Thus, while items in plain 
view during the inventory will generally be admissible, careful analysis is neces- 
Ss sary to resolve the admissibility of those items not out in the open. Thus, in 
Opperman, Chief Justice Burger appeared to justify the scope of the intrusion 
e (entry into the unlocked glove compartment) as necessary because vandals 
ft could easily steal the property seized. In Chadwick, however, the suitcases in 
D- the car could be seized pursuant to the inventory, but they could not be opened 
aS unless such a ‘‘secondary inventory”’ is justified by one of the Opperman-type 
n- rationales.'”° An additional factor in determining the scope of inventories is a 
n. 
117. Id. at 655. See also United States v. Grell, 484 F.2d 990 (Sth Cir. 1973), cert. den. 416 U.S. 989 
(1974). 
on, 118. Chadwick, supra, 433 U.S. at 12-13. 
10t 119. McCambridge is not persuasive authority, it is submitted, because of its erroneous reliance on 
ar- pre-Opperman cases which were distinguishable and because of the erroneous assumption by 


the First Circuit that Opperman was essentially an automobile exception case. The unspoken 
conclusion in McCambridge appears to be ‘‘when searching an automobile, everything is fair 
game.”” McCambridge should be viewed, therefore, as an aberration of Opperman rather than 
an application of it. His dissent has apparently been followed by a panel in the Ninth Circuit. 
United States v. Finnegan, 568 F.2d 637, 641 (9th Cir. 1977). 
120. Justice Blackmun disagrees: ‘‘Law enforcement officers should not be precluded from 
pon conducting an inventory search when they take a potential “Trojan Horse’ into their office.”’ 
Chadwick, supra, 433 U.S. at 21 (Blackmun, J., dissenting). 
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balancing test. The expectation of privacy has been recognized to be greater for 
the contents of a suitcase than for the container itself setting ont he seat of a 
car. Therefore, the courts will balance the expectation of privacy against the ad- 
ministrative need to conduct the inventory. 

Opperman and its progeny—including McCambridge, which may incorrectly 
interpret Opperman—have made the admission of evidence seized during an 
inventory more than a search for police subterfuge. In sharp contrast to the 
simplistic military view discussed in Part II supra, the civilian federal courts 
recognize that inventories may constitute significant intrusions into areas in 
which the individual has a reasonable expectation of privacy. As such, inven- 
tories pose difficult fourth amendment problems which military courts have 
failed to perceive. Resolution of the constitutional issues implicit in inventories 
requires inquiry into the purported administrative justification for the intru- 
sion and a careful balancing of such justification against the individuals right 
to privacy. Rather than to give blanket sanction to inventories, Opperman and 
other federal cases have substantially limited the scope of inventories. 


IV. APPLICATIONS 


Because of the fundamental conceptual differences between the military view 
of inventory searches and that emerging in civilian federal courts, the same set 
of facts will probably yield different results when each system of constitutional 
analysis is applied. Consider the following hypothetical situation. 

The accused’s commanding officer has probable cause to apprehend the ac- 
cused for an on-base robbery, but he has no reason to believe, nor does he even 
suspect, that any evidence of the robbery or of any other wrongdoing will be 
found in the accused’s room in the barracks.'*' He orders the accused appre- 
hended and-placed in pretrial confinement. The military magistrate promptly 
holds a hearing and decides that the accused should remain in confinement 
pending his court-martial, because of the substantial likelihood that the ac- 
cused might flee. After the magistrate’s hearing, and incident to the accused’s 
confinemment, an inventory of the accused’s personal effects in his room is con- 
ducted. Neither the commanding officer nor the persons conducting the inven- 
tory suspect that any evidence at all is in the accused’s room. The padlock on 
the accused’s wall locker is cut and inside the persons conducting the inventory 
find a small, closed shoebox. They open the shoebox and find heroin. 

The military courts would hold the heroin admissible. Even though the inven- 
tory was a substantial intrusion into an area in which the accused had a rea- 
sonable expectation of privacy, and even though by opening the shoebox the 





121. A search of an accused’s private property at another time and place than that of arrest, 
without probable cause and proper authorization, does not meet the test of reasonableness 
under the fourth amendment. Preston v. United States, 376 U.S. 364, 368 (1964). In this situa- 
tion, however, the military precedents would apparently allow a service regulation requiring 
such an inventory search to create, by administrative fiat, an exception to the fourth amend- 
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persons conducting the inventory may have exceeded the reasonable limits of 
an inventory, the military law of inventory searches will ask essentially only one 
question: was the inventory a pretext for an unlawful search? Applying the two- 
pronged test of Kazmierczak to the hypothetical at hand, the inventory clearly 
was not intended to be a subterfuge, nor was there anything about the conduct 
of the persons conducting the inventory that changed it from a purely adminis- 
trative procedure to a search for incriminating evidence.'?? 

Federal civilian courts would, in the authors’ opinion, probably rule the 
heroin inadmissible. The facts in this case clearly demonstrate that the inven- 
tory was reasonably related to valid military functions, i.e., safeguarding the ac- 
cused’s property while he is in confinement, and protecting against unfounded 
claims for loss or damage. Thus, the first Opperman standard is satisfied. The 
difficult issue for the federal courts, however, would be the scope of the inven- 
tory. Applying the distinction adopted by both the Court of Appeals and the 
Supreme Court in United States v. Chadwick, the courts would differentiate 
between the government’s need to inventory the contents of the locker found in 
plain view and the contents of the box. The box, like the suitcase in Chadwick, 
can be sealed without being opened and can be locked away for safekeeping. 
Just as the right to inventory “‘provides no general license for the police to ex- 
amine all the contents of . . . automobiles,’”'”* the military’s authority to inven- 
tory and store a service member’s personal effects should not permit authorities 
to examine all the contents of his locker. Given the alternative methods avail- 
able to adequately secure the contents of the box without opening it, the 
“‘need’’ to inventory the contents of the box is far outweighed by the accused’s 
expectation of privacy. 


V. CONCLUSIONS 


Even though military courts have not yet adopted the civilian federal stand- 
ards governing inventory searches, military defense counsel should nonetheless 
analyze military inventories in terms of the issues recognized by Opperman and 
Chadwick. This approach allows more sophisticated insight into the problems 
of justifications for the inventory, the use of the inventory as a subterfuge for 
an unlawful search, and the reasonable scope of the intrusion. Moreover, the 
civilian cases are probably more persuasive authority, not only because they are 
more recent than the last inventory cases decided by the Court of Military Ap- 
peals but also because they recognize constitutional issues which the military 
cases ignore. Alternatively, military defense counsel should focus attention, 
both in examination of the persons conducting the inventory and in argument, 
on the hitherto forgotten aspect of the Kazmierczak two-pronged test for 
subterfuge. Whenever the authorities exceed the scope of intrusion reasonably 
necessary to safeguard the accused’s property, the question of subterfuge is 





122. Cf. Mossbauer, supra. 
123. Opperman, supra, 428 U.S. at 380 (Powell, J., concurring). 
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raised. What started out as an inventory may in fact have become a search for 
evidence of specific wrongdoing or for evidence of some yet unknown crime. 
When the scope of the intrusion is at issue, the second prong of the Kazmier- 
czak test may, in appropriate cases, accomplish the same purpose as arguing 
the concept of reasonableness of scope. 

A reappraisal of the constitutional limitations on sailitery inventory searches 
is overdue. The Court of Military Appeals has recently expressed its concern 
with the concept of reasonable scope of an administrative intrusion, such as an 
inspection.'** The Army Court of Military Review has also recognized the con- 
cept of reasonable scope in two 1977 inspection cases.'** This trend suggests 
that when the Court of Military Appeals next addresses the inventory search 
issue, it will apply the scope concept to inventories and will substantially depart 
from military precedents. The court is more likely to find the recent civilian 
cases more persuasive than the older, somewhat simplistic military cases.'*° 

Despite the philosophical assumption in Kazmierczak that the constitutional 
balance between governmental necessity and individual rights may be struck at 
a different point in military society than in civilian society,'’?’ neither the 
civilian nor the military cases support any significant difference between inven- 
tory searches conducted by military authorities and those by civilian police. 
The fundamental differences in constitutional analysis between the military 
civilian courts cannot be justified by any unique military function or adminis- 
trative necessity. Even in the military courts, the day has long passed when the 
claim of military exigency or necessity precludes further constitutional analy- 
sis. As Judge Ferguson cautioned in his dissenting opinion in Kazmierczak, 
quoting William Pitt: 


Necessity is the plea for every infringement of human freedom. It is the argument of tyrants; 
it is the creed of slaves.'?* 





124. United States v. King, 2 M.J. 4 (C.M.A. 1976), where the court held that a “‘presumptively 
lawful’’ health and welfare inspection of the accused’s room did not justify inspection of his 
person and the clothing he had been wearing. 

125. United States v. Hay, 3 MJ. 654 (ACMR 1977); United States v. Hayes, 3 MJ. 672 (ACMR 
1977). 

126. The Court of Military Appeals has recently demonstrated an increased interest in the state of 
the law in the federal circuits. For example, in United States v. Frederick, 3 M.J. 230 (C.M.A. 
1977), when the court invalidated the standard for mental responsibility in para. 120b, MCM, 
1969 (Rev.), it turned to the several federal circuits for guidance in adopting a new standard. 
The court then adopted the standard set forth in Sec. 4.01 of the A.L.I. Model Penal Code, 
Proposed Official Draft (4 May 1962), which had been adopted, with some modifications, by 
every U.S. Court of Appeals except that of the First Circuit. 

127. Kazmierczok, supra, at 599-600, 37 C.M.R. 219-220. 

. Kazmierczak, supra, at 226. 
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Agreeing to Protect the Interests of the United States 
under the Medical Care Recovery Act: Some Ethical 
Problems for the Attorney 


Lieutenant Commander Steven D. Peterson, JAGC, 
USNR-R* 


The Medical Care Recovery Act provides that the United States is 
entitled to recover hospital bills, and the cost of medical care and 
treatment furnished an individual whose injury was caused under cir- 
cumstances indicating third-party tort liability. Generally, it is to the 
Navy’s advantage to allow the injured party’s attorney to assert the 
Government’s claim as an item of special damages on a subrogation 
theory. This procedure, however, raises ethical questions in resolving 
potential conflicts of interest between the Government and the injured 
party and in determining the attorney’s fees. In this article, the author 
addresses these problems and provides guidance based on the Code of 
Professional Responsibility. 


THE MEDICAL CARE Recovery Act grants legislatively to the United 
States the authority to seek recovery from a third-party tort-feasor those rea- 
sonable costs of hospital, medical, surgical, or dental care furnished by the 
government to those persons authorized or required to be treated at the ex- 
pense of the United States." 

The right of recovery may be asserted by either of two methods, or by a com- 
bination of both. The first, and most commonly utilized, is to join in the claim 
brought by the injured party.? The second is by assertion of the legislatively 
created independent cause of action.’ In practice, however, the government will 
request, for several reasons, that the private attorney pursuing the claim of the 
injured party protect also the government’s claim in the process. No attorney’s 
fees, either a retainer or contingent fee, are, however, payable by the United 
States.* The protection of the government’s claim, allied with the inability of 
the government to pay an attorney’s fee, leads to several ethical problems with 
which both the government attorney and the claimant’s private attorney must 
necessarily be concerned. 





*Lieutenant Commander Peterson is currently associated with the law firm of Boswell, 
O’Toole, Davis & Pickering of Houston, Texas. He received the B.S. degree from the University 
of Kansas in 1964 and the LL.B. degree from the University of Houston in 1967. He is a member 
of the Texas Bar. 


1. 42 U.S.C. § 2651 (19%0) (hereinafter MCRA). Prior to the enactment of the MCRA in 1962, 


there existed no right of recovery for the United States. See United States v. Standard Oil Co., 
332 U.S. 301 (1947). 


2. 42 U.S.C. § 2651 (6X1) (1976). 
3. 42 U.S.C. § 2651 (bX(2) (1976). 
4. 5U.S.C.§ 3106 (1976). 
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The relationship between the United States and the private attorney cannot 
be that of attorney-client. Only the Department of Justice may represent the 
United States and its agencies and instrumentalities.° The practical effect of 
the agreement by a private attorney to protect the federal government’s claim 
far outweighs, however, the problems of an attorney gratuitously providing the 
service: the private attorney is assured the cooperation of the government; the 
government will not privately negotiate with the tort-feasor or his carrier; 
access to government medical records and the testimony of government wit- 
nesses is assured the attorney; governmental invisibility will exist to neutralize 
the possible prejudice in the minds of jurors when learning that the government 
is a claimant; and the client’s special damages are particularized, thereby mak- 
ing the determination of other elements of damages in settlement negotiation 
or litigation less difficult. 

Turning to the unique ethical considerations created by this situation, may 
an attorney who is representing a client in a tort action simultaneously agree to 
protect the interests of the federal government in the MCRA situation? The 
Code of Professional Responsibility speaks to the issue of representation of 
multiple clients, but as has been stated, the government cannot become a client 
as that term is traditionally understood. Under the statute, the agreement to 
protect the interests of the United States by an attorney does not give rise to 
conflicting interests, except in those areas wherein: the policy limits are law, the 
general and special damages are extensive, and the probability of recovery 
above policy limits is nil. The Code of Professional Responsibility recognizes 
the fact of multiple representation, and places upon the attorney the obligation 
to evaluate each case, and to make judgments accordingly.’ In weighing the 
potential of a conflict of interest against the benefits to be derived from agree- 
ment to protect the federal government’s interests, the attorney should be 
aware that the United States will liberally waive or compromise its claim where 
the probability of recovery above policy limits is nil, and the client has exten- 
sive damages. Each case is reviewed on its own facts, and no rule of general ap- 
plicability exists. 

Gratuitously agreeing to act for the government in the protection of the 
government’s claim under the MCRA will place upon the attorney the same 
duties and obligations owed to the United States as are owed to his client.* The 
key here is the acceptance of the undertaking by the attorney. If he should re- 
ject the undertaking, either expressly or impliedly by his silence, the attorney 
incurs no obligation to perform on behalf of the United States, and other inde- 
pendent remedies available to the government must be utilized.” 





5. Perry v. United States, 28 Ct. Cl. 483, 489 (1893). 

6. Richter v. United States, 190 F. Supp. 159 (1960), affirmed 296 F.2d 509; cert. den. 369 U.S. 
828 (1962). See also, Ewert v. Bluejacket, 259 U.S. 129 (1922). 

7. ECS-17, Code of Professional Responsibility. 

8. Republic Thrift Syndicate v. Atkinson, 21 S.W.2d 1102 (Ct. Civ. App., Amarillo, 1929; no writ 
history). See also annotations in 4 ALR 1196 and 96 ALR 909. 

9. See 42 U.S.C. § 2651 (bX2). 
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Ethically, therefore, an attorney may agree to protect the government’s in- 
terests in a MCRA situation, so long as the claims of his client are not in conflict 
with the claims of the government. The attorney should advise his client of the 
interests of the United States and indicate to his client the reason(s) for his 
undertaking to protect the government’s claim. He should, at all times, be 
aware of the remotely potential conflict of interest, and be bound by the provi- 
sions of Canon 5 of the Code of Professional Responsibility.’ 

A collateral issue which must be addressed in this discussion is the payment 
of attorney’s fees in MCRA matters. Clearly, the United States is precluded 
from paying any sort of fee.'* This applies equally to retainer, hourly, and con- 
tingent fee arrangements. As is the usual practice, an attorney accepting em- 
ployment in a personal injury case does so on a contingent fee contract calling 
from 3344% to 50% of the recovery. In the majority of cases, the attorney 
receives a single carrier draft in payment and prepares a disbursement sheet 
showing the amounts paid from the settlement or judgment sum. The first dis- 
bursement drawn from the judgment or settlement sum is normally that to the 
attorney for his fee. Thereafter, all other deductions are made, resulting in the 
net recovery to the client. If the government is compensated wholly in either the 
full amount of its claim, or a lesser amount agreed upon as a compromise, the 
attorney has charged his client the fee portion attributable to the government’s 
claim. 

This is not an acceptable situation and normally results in the client’s net 
recovery being diminished by an amount in excess of the fee upon which the 
contingent agreement was based. In other words, the attorney fails to distin- 
guish between recovery of the government’s claim for which he is entitled to no 
fee, and recovery for his client for which he is entitled to the agreed upon fee. 

As an example, an attorney holding a 3344% contingent fee contract in a 
matter in which the government has a MCRA claim in the amount of $2,000.00 
is able to negotiate a settlement with the carrier of $6,000.00, including the 





10. DR 5-105, Code of Professional Responsibility, provides: 

“DR 5-105. Refusing to Accept or Continue Employment if the Interests of Another Client 

May Impair the Independent Professional Judgment of the Lawyer. 

(A) A lawyer shall decline proffered employment if the exercise of his independent 
professional judgment in behalf of a client will be or is likely to be adversely affected by 
the acceptance of the proffered employment, except to the extent permitted under DR 
5-105(C). 

(B) A lawyer shall not continue multiple employment if the exercise of his independent 
professional judgment in behalf of a client will be or is likely to be adversely affected by 
his representation of another client, except to the extent permitted under DR 5-105(C). 

(C) In the situations covered by DR 5-105(A) and (B), a lawyer may represent multiple clients 
if it is obvious that he can adequately represent the interest of each and if each consents 
to the representation after full disclosure of the possible effect of such representation on 
the exercise of his independent professional judgment in behalf of each. 

(D) Ifa lawyer is required to decline employment or to withdraw from employment under DR 
5-105, no partner or associate of his or his firm may accept or continue such employ- 
ment.”’ 

and would appear to be directly applicable in this situation. 

1]. Supra, n.4. 
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government’s medical expenses which he has agreed to protect. The attorney is 
entitled, under his contingent fee contract, to $1,333.34 (3344% of $4,000.00) 
since that is the recovery he has made on behalf of his client. He is not entitled 
to $2,000.00 (3314% of $6,000.00) because the government cannot be his client. 
Further, to collect a fee of $2,000.00 would have increased the attorney’s com- 
pensation from 3344% to 50% of the settlement, exceeding the agreed-upon 
contract and in violation of the client’s interests. 

There is an absence of case law on this particular question of fees, but it has 
been held that an attorney may not recover a fee from the government under 
the “‘created fund’’ doctrine in dealing with a MCRA situation.’? In dealing 
with an attorney, the government should be required to clearly and unequivo- 
cally call the attorney’s attention to the fact that no fee, retainer or contingent, 
is authorized by law.'* 

The Code of Professional Responsibility requires that an attorney shall not 
accept compensation for representation from one other than his client.’* By 
basing a contingent fee upon the portion of the recovery attributable to the 
government’s claim, the attorney is in fact being compensated by the United 
States. If the attorney remits to the United States fully, the client’s net recovery 
is reduced by the amount of the contingent fee attributable to the government’s 
claim. Neither situation is acceptable. The client has bargained for a con- 
tingent fee based upon his recovery, not the recovery of the United States. 

Ethical practice dictates that an attorney deduct first the amount of the 
government’s claim from a settlement or paid judgment, and thereafter dis- 
burse the remainder in accordance with the contingent fee contract. While this 
may appear patently unfair to the attorney who has done the work necessary to 
effect collection of the goverment’s claim, the quid pro quo throughout his ef- 
forts has been the cooperation of the United States. To do otherwise with 
respect to the fee would either violate the statutory provisions with regard to 
payment of private attorney’s fees by the United States, or improperly charge 
the client for the collection of the claim of the United States. 

One additional collateral matter must be mentioned within this framework. 
What can be done about an attorney who, by his silence, refuses not only to pro- 
tect the government’s claim, but refuses to cooperate altogether in the prepara- 
tion of the case in order that the United States might pursue its own claim? As 
indicated above, an attorney is under no obligation to protect the government’s 
interests, and may expressly or impliedly refuse to do so. The refusal does not, 
however, carry with it the right to refuse to cooperate in order that the govern- 
ment may pursue its own remedies. 





12. United States v. Nation, 299 F. Supp. 266 (U.S. Dist. Ct. Oklahoma, 1969). 

13. Sec. 2405 e.(2) of the Manual of the Judge Advocate General of the Navy succinctly states the 
position of the Department of the Navy. 

14. Disciplinary Rule 5-1107(AX1) and (2), Code of Professional Responsibility. 
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Again, the Code of Professional Responsibility would appear to require that 
the attorney cooperate with the United States in furnishing information as to 
the identity of the tort-feasor, the identity of the carrier, the nature and 
amounts of other elements of damages being sought by the client, and other 
such information.'* The Code places an affirmative duty upon an attorney to 
treat with courtesy and consideration all persons involved in the legal process, 
and to be punctual in fulfilling professional commitments.’* Such refusal to 
cooperate by an attorney prejudices the rights of the government,’’ and may be 
particularly detrimental when the claimant is no longer under the control of the 
government. Professional courtesy aside, the Code requires the cooperation of 
the attorney, and he should accede to the reasonable requests for cooperation 
by the United States. This obligation is measured separate and apart from the 
obligations of an attorney who agrees to protect the government’s interests. 

In the final analysis, the attorney who weighs the benefits of protecting the 
interests of the United States in a MCRA situation along with the interests of 
his client in the same matter, keeping in mind the ethical standards of his pro- 
fession and the proscription against attorney’s fee, will still have to make the 
threshold determination of whether to protect the goverment’s interests. If the 
attorney determines the benefits of undertaking such representation outweigh 
the disadvantages, he is then bound by the ethical rules and laws applicable to 


such gratuitous representation, and owes to the United States the same obliga- 
tions and duties owed to his client. 





15. EC4-3, Code of Professional Responsibility, provides: ‘‘Unless the client otherwise directs, it 
is not improper for a lawyer to give limited information from his files to an outside agency 
necessary for . . . other legitimate purposes, .. .”’ 

16. DR 7-101, Code of Professional Responsibility. 

17. DR 1-102(AX5), Code of Professional Responsibility. 
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NOTES & COMMENTS 


Stencel Aero Engineering Corp v. United States 


Lieutenant Maryann L. Grodin, JAGC, USNR* 


IN ACTIONS brought pursuant to the Federal Tort Claims Act,’ the 
Federal Employees Compensation Act? and the doctrine expressed in Feres v. 
United States? preclude government employees and service members, respec- 
tively, from successfully prosecuting actions against the United States for dam- 
ages resulting from injuries incurred in the scope of employment.‘ Not clear, 
however, had been the immunity of the United States provided by FECA and 
Feres as to third party liability wherein actions have been successfully prose- 
cuted against, inter alia, manufacturer tort-feasors with whom the government 





*Lieutenant Grodin authored this casenote while serving as Tort Claims Officers at the Naval 
Legal Service Office, Newport. She received the B.A. degree (cum laude) from the State Univer- 
sity of New York at Stony Brook in 1972 and the J.D. degree from California Western School of 
Law in San Diego in 1975. 


1. 28 U.S.C. §§ 2670-2680 (1970) (hereinafter FTCA). 

2. 5 U.S.C. § 8116(c) (1970) provides the statutory basis for Governmental immunity under the 
Federal Employees Compensation Act (hereinafter FECA). 

3. 340 U.S. 135 (1952) (hereinafter Feres). In Feres, the plaintiff alleged negligence in the Army’s 
quartering of her husband (an active duty member of the military who died in a fire) in bar- 
racks which were known or should have been known to be unsafe because of a defective heating 
plant and in failing to maintain an adequate fire watch. The Court of Appeals for the Second 
Circuit affirmed the lower court dismissal of the action. 177 F.2d 535 (1949). The Supreme 
Court, in affirming the Circuit court decision, found that the FTCA should be construed to fit, 
as far as is possible, into the entire statutory scheme of remedies against the Government to 
make a workable, consistent and equitable whole. See, e.g., 28 U.S.C. §§ 1291, 1346, 1402, 
1491, 1504, 2110, 2410, 2402, 2411, 2412, and 1671-2680. Although the Court reaffirmed the 
doctrine that the sovereign is immune from any suit to which it has not consented, the Court 
further stated that the FTCA was designed to extend a remedy to thuse who had been, prior to 
passage of the act, without a remedy, rather than make additional provisions for those who had 
already been provided for statutorily. The Court reiterated the aforementioned sections of the 
United States Code wherein Congress had made provision for redress of wrongs committed by 
agents of the Government and also determined that the relationship between the government 
and members of its Armed Forces is distinctly federal in character and, therefore, governed by 
federal law and not merely by the fortuity of the place of occurrence of the injury. In deciding 
that the Government was not liable under the FTCA for injuries to servicemen arising out of or 
in the course of activity incident to military service, the Court determined that such individuals 
had an existing statutory provision under which to be compensated. The Court concluded: 
**We do not think that Congress, in drafting [the FTCA], created a new cause of action depen- 
dent on local law for service-connected injuries or death due to negligence. We cannot impute 
to Congress such a radical departure from established law in the absence of express congres- 
sional command.”’ 340 U.S. at 146. 

4. The FTCA itself does not bar such suits, see generally, L. Jayson, HANDLING FEDERAL TORT 
Cuaims, §§ 153-155 (1970) (hereinafter Jayson). 
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has contracted and who claim the negligence to lie against the government.* 

In Stencel Aero Engineering Corp. v. United States,® the Supreme Court 
conclusively decided the question of governmental immunity from suit by a 
third party where the injured party was a service member. While recognizing 
the right to recover indemnity as established in United States v. Yellow Cab 
Co.,” the Court held that a third party was barred from recovering under the 
FTCA in an indemnity action against the United States where the injured party 
is a service member, finding the rationale of Feres to be controlling. 

The facts of Stencel involve a National Guard officer who sustained perma- 
nent injuries when the ejection system of his fighter aircraft malfunctioned dur- 
ing a mid-air emergency. Although he was awarded a lifetime pension under the 
Veteran’s Benefit Act,* he brought suit for damages against, inter alia, the 
United States and Stencel Aero Engineering Corporation. Stencel Aero had 
manufactured the ejection system pursuant to government specifications and 





5. See, e.g., Dombrink, The Right to Collect Contribution or Indemnity from the United States 
when a Federal Employee or Serviceman is Injured, 27 JAG J. 69-84 (1972). This article 
reviewed the concepts of contribution and indemnity and enumerated the types of third-party 
claims which could be presented against the United States and concluded that prudent govern- 
ment attorneys should be aware of the possibility of claims for indemnification from third par- 
ties and should consider the possibility of impleader when an affirmative claim has been 
asserted by the Government. The author further stated that despite the fact that the Govern- 
ment was immune from suit directly, there was no precedent to determine if a derivative suit by 
a third party might prevail. The conclusion reached was that the greatest danger for indirect 
liability existed when the Government had contracted so as to assume liability or when there 
was an implied contract to indemnify. 

6. 431 U.S. 666 (1977). 

7. United States v. Yellow Cab Co., 340 U.S. 543 (1951). This case involved an automobile 
collision between a taxi cab and a United States mail truck. The passengers of the taxi sued the 
cab company and the cab company impleaded the United States as a third-party defendant and 
charged that the negligence of the driver of the mail truck made the United States liable for all 
or part of the passengers’ claims against the company. The government moved for dismissal on 
the ground that the FTCA does not authorize suits against the United States based on 
derivative claims. The motion was denied and the United States appealed. The Court of Ap- 
peals for the Third Circuit affirmed the denial. Howey v. Yellow Cab Co., 181 F.2d 967 (3rd 
Cir. 1950) and the Supreme Court granted certiorari 340 U.S. 809 (1950). The Court found that 
the FTCA, in waiving governmental immunity from suit on any claim against the government 
on account of personal injury, embodied claims for contribution which would be due from the 
Government if the Government were a private individual. The Court based this finding on the 
fact that the FTCA waives governmental immunity in favor of an injured person or an insurer 
whose claim has been subrogated to his and also on its finding that were a statute contains a 
clear and sweeping waiver of immunity of the United States from suit on all claims with cer- 
tain, well defined, exceptions, resort to the rule of strict construction cannot be had in order to 
enlarge the exceptions; and, further, that fine distinctions between various types of claims 
against the government should not be read into the FTCA. The Court concluded that there is 
no immunity from suit merely because the suit is to collect claims for contribution due it from 
the Government as a joint tortfeasor, and correlatively, the Government can enforce its right to 
contribution from joint tortfeasors in federal court, not only in a separate action, but by im- 
pleading the joint tortfeasor as a third-party defendant. 

8. Veterans’ Benefit Act, 38 U.S.C. § 301 (1976) et. seg. is made applicable to members of the 
National Guard at 32 U.S.C. § 318 (1976). The pension was for approximately $1,500 per 
month for the rest of LT Donhams’ life. Stencel, 431 U.S. at 668. 
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with components furnished by the Government.’ The serviceman claimed that 
the ejection system had malfunctioned as a result of the defendants’ individual 
and joint negligence.’® Stencel Aero cross-claimed against the United States, 
alleging that any malfunction in the system was due to faulty government speci- 
fications and components and that the malfunctioning system had been under 
the exclusive control and custody of the Government since its manufacture." 

Stencel sought indemnity from the United States as to any sums it would be 
required to pay claimant serviceman.” The district court granted the Govern- 
ment’s motions for summary judgment against the officer and for dismissal of 
petitioner’s cross-claim and dismissed the action based upon the finding that 
Feres barred both suits.'’ Stencel appealed the ruling of the district court to the 
Court of Appeals for the Eighth Circuit and that court affirmed the lower court 
decision.'* The Supreme Court granted certiorari on the issue of government 
liability for indemnity under the FTCA."* The Supreme Court’s decision in 
Stencel abrogates the potential for suit under the FTCA where the injured par- 
ty is a service member; it is now established that the perimeters of the 
exclusive-remedy provision embodied in the Feres doctrine encompass third- 
party indemnity actions against the United States. 

The extent of the third-party liability limitation against suit where the in- 
jured party is a federal employee covered by the FECA has not, however, been 
determined by the Supreme Court. This comment examines and analyzes the 


elements of the decision in Stencel and compares these factors to the analogous 
situation under the FECA. 


I. 


Primary consideration was given to the following factors by the Stencel court: 
(1) Confusion among the Circuit Courts on the issue;'* (2) The legislative intent 
embodied in the FTCA;'’ (3) The impact of the existence of a Government no- 
fault compensation scheme designed to compensate service members for inju- 
ries sustained in the course of employment; ‘* and (4) The distinctly federal 
character of the relationship between the government and its suppliers.’® 





9. Stencel, 431 U.S. at 668. 

10. Id. Also, there was no contractual relationship between the United States and Stencel; Stencel 
had contracted with North American Rockwell Co., the prime contractor, to provide the F-100 
pilot ejection system. 

ll. Id. 

12. Id. The service member brought suit in the Eastern District of Missouri, claiming damage of 
$2,500,000. Stencel’s indemnity claim is based upon the law of the State of Missouri. The 
FTCA, insofar as it is applicable, fixes the liability of the U.S. with reference to the law of the 
“‘place where the (wrongful) act or omission occurred.”’ 28 U.S.C. § 1346(b). 

13. Stencel, 341 U.S. at 669. 

14. 536 F.2d 765 (8th Cir. 1976). 

15. 429 U.S. 958 (1976). 

16. Stencel, 431 U.S. at 669, n.6. 

17. Id. at 672-3. 

18. Id. at 672-3. 

19. Id. at 673. 
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Parallels exist for each of these considerations under the FECA where the in- 
dividual federal employee is barred from suit and a third party seeks indemnity. 

Taken literally, the exclusion contained in the FECA would seem to provide 
an absoute prohibition against suit by any party: 


The liability of the United States or an instrumentality thereof under this subchapter or any 
extension thereof with respect to the injury or death of an employee is exclusive and instead of 
all other liability of the United States or the instrumentality to the employee, his legal represen- 
tative, spouse, dependents, next of kin, and any other person otherwise entitled to recover dam- 
ages from the United States or the instrumentality because of the injury or death in a direct ju- 
dicial proceeding, in a civil action or in admiralty, or by administrative or judicial proceeding 
under a workman’s compensation statute or under a Federal tort liability statute. However, this 
subsection does not apply to a master or a member of a crew of a vessel.”° 
Despite the foregoing broad prohibition, however, here, as under Feres, the 
case law has not been wholly consistent; many circuits have addressed this issue 
and have arrived at differing decisions based upon varied considerations. The 
following are illustrative cases wherein indemnity has been denied to third par- 
ties. 

In Newport Air Park, Inc., v. United States,”* the First Circuit denied third- 
party liability and held that the FECA specifically provides for such immunity. 
The Second Circuit addressed the same issue in Galimi v. Jetco, Inc.,” granting 





20. 5 U.S.C. § 8116(c) (1970). 

21. 419 F.2d 342 (Ist Cir. 1969). This was an action against the United States by an aircraft owner 
whose negligence, concurrent with that of the United States, caused the death of a government 
employee. The widow of the employee settled with the plaintiff and had received compensation 
from the United States under the provisions of the FECA. The plaintiff brought an action to 
recover from the United States that portion of the damages he had paid the widow in settle- 
ment of the suit for the portion of the damages which could be attributed to the United States. 
The court denied the claim for indemnity by concluding: ‘‘In the case where one of the tort- 
feasors is immune from suit by the injured party -our case- the rationale behind contribution 
no longer exists, for there is no possibility of the arbitrary, fortuitious, or collusive choice of 
defendants which underlies contribution. That the government may go ‘scot free’ may be 
somewhat unfair but the unfairness stems not from the law of contribution but from the fact 
that the government is given immunity under section 8116(c) in exchange for strict liability for 
specified benefits for all injuries of its covered employees.”’ Jd. at 347. 

22. 514 F.2d 949 (2nd Cir. 1975). In this case, a government employee was injured while loading 
buoys; he recovered disability compensation and medical expenses under the FECA and filed a 
negligence action against the corporation engaged by the government to transport these 
buoys. The corporation filed a third-party complaint against the United States seeking contri- 
bution or indemnification. The District Court for the Eastern District of New York dismissed 
the action and the Second Circuit upheld this decision. The Circuit Court of Appeals here ex- 
plored the legislative history of the FECA, noting that, ‘‘. . . [aJlthough the FECA itself was 
first passed in 1916, the exclusive remedy provision at issue here was added in 1949 to solve 
problems created by the passage of legislation such as the FTCA, the Public Vessels Act, and 
the Suits in Admiralty Act, in each of which the United States had waived its immunity to 
various sorts of damage actions. Federal Employees had been by-passing the remedies pro- 
vided by FECA in order to sue for more substantial damages. The legislative history of the 
1949 amendments to the FECA clearly indicates Congress’ intent to provide adequate, fixed 
recoveries to its employees in exchange for their surrender of causes of action under any other 
statutes. The legislators were concerned with limiting the costs to government of litigating 
suits and paying substantial damages to its injured employees.”’ Jd. at 953. See also S. Rep. No. 
836, 81st Cong., Ist Sess. 23, 30 (1949); H. Rep. No. 729, 81st Cong., Ist Sess. 14, 15 (1949). 
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the government’s motion for summary judgment and finding that the FECA 
preempts claims by third parties. In Travelers Insurance Company v. United 
States,”* the Third Circuit held that plaintiffs were not entitled to recover con- 
tribution under tort theory, but were entitled to consideration under a theory of 
implied contract indemnity.” 

Perhaps of even greater import than the plurality of decisions denying liabili- 
ty, however, is the examination of decisions wherein the exclusive-remedy pro- 
vision has not barred suits for indemnity. These cases have relied primarily on 
the precedent established in Weyerhauser S.S.C. v. United States;* close scru- 
tiny of this case provides insight into the rationale utilized by these courts. 

Weyerhauser, frequently cited for support of the proposition that the FECA 
does not confer immunity from suit by third parties, involved a question of lia- 
bility arising from a collision between the United States Army Dredge, 
PACIFIC, and the petitioner’s vessel. F.E. WEYERHAUSER. To recover for its 
resultant damages, the petitioner brought this action against the United States 
under the Public Vessels Act.? A cross-libel was filed, and the district court 
found that the collision had occurred through the mutual fault of both vessels. 
Applying the then-existent Admiralty rule of divided damages,”’ the court held 
that each party was entitled to recover from the other one-half of its provable 
damages and court costs. The federal employee involved had sustained person- 
al injuries and had received compensation under the FECA and had then filed 
suit against the petitioner to recover damages; Weyerhauser settled with the 
federal employee and he repaid the United States $16,000 previously received 
under the FECA. The United States objected to this amount being included in 
the provable damages of the petitioner and the Court of Appeals sustained the 
objection. The Supreme Court granted certiorari on the single question of 
whether the historic Admiralty rule of divided damages in mutual fault colli- 
sions had been qualified, as the Court of Appeals held, by the exclusive 
remedies provision of the FECA.”* The Court held that the divided damages 





23. 493 F.2d 881 (3rd Cir. 1974). This court considered an action under the FTCA by an insurer for 
indemnity or contribution, against the United States with respect to an amount paid as result 
of wrongful death and survival action brought by a widow of a deceased government employee 
against plaintiff’s insured. The district court granted summary judgment and the plaintiff in- 
surer appealed. This court held: ‘‘We therefore hold that the plaintiffs in the instant case are 
not entitled to recover contribution or noncontractual tort indemnity from the United States 
for the damages suffered by the injured Government employee and his family. We remand the 
case to district court, however, for consideration of whether plaintiffs have a right of action 
under a theory of implied contractual indemnity.”’ Jd. at 887-8. 

24. See also Murray v. United States, 132 U.S. App. D.C. 91, 405 F.2d 1361 (1968). 

25. 372 U.S. 597 (1963). 

26. 46 U.S.C. § 781 et. seq. (1970). 

27. See United States v. Reliable Transfer Co., Inc., 421 U.S. 397 (1975) wherein the traditional 


divided-damages rule of Admiralty was replaced by a contributory negligence standard. 
28. 369 U.S. 810 (1962). 
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rule of Admiralty law was unaffected by the statutory limitation contained in 
the FECA. It should be noted that the Court, in its discussion of the relation- 
ship between the parties, made the following determination: 


In the present case there was no contractual relationship between the United States and the peti- 
tioner, governing their correlative rights and duties. There is involved here, instead, a rule of 
admiralty law which, for more than 100 years, has governed with at least equal clarity the cor- 
relative rights and duties of two shipowners whose vessels have been involved in a collision in 
which both were at fault.” 


Weyerhauser, as the definitive case on this issue, analyzed in depth the effect 
of,the exclusive-remedy provision of the FECA upon third parties and allowed 
suit by the third party. A careful reading of the cases which were relied upon 
and subsequent decisions by the Court reveals, however, that deference to the 
Admiralty rule of “‘divided damages’’ may have been misplaced. The Court re- 
lated that this rule of Admiralty was of such substance that it undermined the 
immunity of the United States from suit. In allowing suit, the Court relied upon 
its previous decision in Ryan Co. v. Pan Atlantic S.S. Corp.*° In that instance, 
the Court ultimately based its decision on the existence of a contractual rela- 
tionship between the shipowner and the government, finding that the contract 
constituted a basis for an implied promise of indemnification, and the Court 
allowed suit by the third party, based upon contract theory. It would appear 
that these cases are distinguishable on their facts, and would not serve as an 
impediment to raising the bar of immunity to third parties who cannot demon- 
strate either an implied contract to indemnify or a basis for suit in Admiralty. 
The broad language in Weyerhauser that ‘‘[t]here is no evidence that Congress 
was concerned with the rights of unrelated third parties. . .’”' significantly 
broadens the scope of this decision. It must be noted that the Court specifically 
based its findings on the substitution of an Admiralty concept for a contractual 
duty to indemnify and not on a broad sweep finding that there was no statutory 
immunity. It is interesting to note that the same Court which utilized the divid- 
ed damages rule to undermine the immunity of the United States, later decided 
Reliable Transfer, which would seem to diminish the impact of Weyerhauser as 
a precedent for allowing third-party indeminity action. 

The Third Circuit, in Drake v. Treadwell Construction Co.*? also dismissed a 
third-party claim for indeminity, but did not address the merits of a possible 





. Weyerhauser, 372 U.S. at 603. 

. 350 U.S. 124 (1956). 

. Weyerhauser, 372 U.S. at 601. 

32. 299 F.2d 789 (3d Cir. 1962). This was a diversity suit in which a federal employee sued a 
contractor for injuries sustained when a tank exploded. The contractor impleaded United 
States by filing a third-party claim for indemnity or contribution. The United States District 
Court for the Western District of Pennsylvania entered judgment on the third-party claim and 
the government appealed. The Court of Appeals held that the exclusive-iability provision of 
the FECA withdrew whatever consent to suit the FTCA may give regarding a claim by a con- 
tractor for contribution from the United States as an alleged joint tortfeasor. 
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claim based upon implied contract theory; on appeal, the Supreme Court 
vacated the lower court decision and remanded for reconsideration in light of 
Weyerhauser** supra. A subsequent decision which denied indemnity charac- 
terized the Treadwell reversal as ‘‘the cryptic remand . . . making it something 
like the Delphic Oracle’’** and the court further indicated that ‘“‘no court has 
satisfactorily explained the meaning of this remand.’’ ** The Fourth Circuit, 
citing Weyerhauser and Ryan, held in Wallenius Bremen G.M.B.H. v. United 
States** that the exclusive remedy provision of the FECA is not a per se bar to 
an action for indemnity. The Fourth Circuit reasoned that the exclusivity provi- 
sion was not directed at unrelated third parties, and that the broad description 
of possible parties contained in the FECA was not directed at third party claim- 
ants, but rather was the product of legislative prudence; that is, the language 
was intended to include adopted children and other attenuated heirs, but not 
unrelated third parties. The reason advanced for excluding those in a personal 
relationship to the government employee is that such persons presumably bene- 
fit from the creation of the exclusive statutory remedy, whereas third party tort- 
feasors, who are also victims of the government’s tortious conduct, do not. The 
legislative history of the exclusive-remedy provision of the FECA; does not sup- 
port this contention. 


II 


The FECA was initially passed by Congress in 1916, and the ‘“‘exclusive 
remedy’’ provision was not added until 1949. This addition to the FECA was 
enacted to resolve problems created by the passage of legislation such as the 
FTCA, in which the United States had waived its immunity to various sorts of 





33. Treadwell Construction Co. v. United States, 372 U.S. 772 (1962). 

34. Galimi, 514 F.2d at 955. 

35. Id. 

36. 409 F.2d 994 (4th Cir. 1969), cert. denied 398 U.S. 958 (1970). The facts here indicate that a 
government employee was injured when he fell from the accommodation ladder between the 
ship and the dock, the ship was the M/V MARTHA owned by the Wallenius Bremen Corpora- 
tion. The injured worker filed a libel against Bremen and the MARTHA seeking damages for 
his personal injuries allegedly resulting from Bremen’s negligence. Bremen settled the suit for 
$110,000 and then brought suit against the United States under the FTCA, and the Admiralty 
Act, seeking indemnity for damages paid to the federal employee. The theory of Bremen’s suit 
was that the inspector’s physical condition was such (and was known to the Government to be 
such) that he could not perform his duties with safety to himself or others and that his physical 
infirmities had caused or contributed to his fall. The single issue addressed by this Court was 
whether the exclusive-remedy provision of the Federal Employees Compensation Act barred 
the claim of the third party for indemnity against the federal government for damages paid an 
injured government worker. The court found that it did not and reversed the entry of summary 
judgment in favor of the United States rendered by the lower court. It should be noted that at 
the time of the decision, the wording of the crucial passage in § 8116(c) was slightly different, 
although not so different as to make inopposite here the judicial analysis applied by the Fourth 
Circuit. The passage previously read, ‘‘. . . anyone otherwise entitled to recover damages from 
the United States, or such instrumentality, on account of such injury.’’ See 5 U.S.C. § 757(b) 
(1964) revised and recodified as 5 U.S.C. § 8116(c) in Pub. L. No. 89-554, Sept. 6, 1966, 80 
Stat. 378, 542. 
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damage actions. After passage of the FTCA, federal employees had been by- 
passing the remedies provided by the FECA in order to sue for more substantial 
recoveries than those permitted under the FECA. The legislative history of the 
1949 amendments to the FECA clearly indicate Congress’ intent to provide 
adequate, fixed recoveries to federal employees in exchange for their surrender 
of causes of action under any other statutes and, although Congress did not 
specifically address the issue of limitation of third party suits, this would seem 
implicit. The fact that the primary purpose of this amendment was to limit the 
costs to the government of litigating suits and paying substantial damages 
would seemingly substantiate the barring of suits by third parties. Moreover, to 
permit recovery for indemnity would, contrary to this intent of the Congress, 
permit multiple suits for unpredicted amounts.*” 

The Wallenius court also exazained the concept of indemnity in the tort con- 
text and defined ‘‘indemnity’’ as the name given to the determination of pri- 
mary and secondary liability. Unlike contribution, the court noted, indemnity is 
the shifting of the entire loss to another who ought to bear it because (a) he ex- 
pressly or impliedly agreed to, and (b) his fault is ‘‘primary”’ and more relative- 
ly grievous, and the other’s fault is ‘‘passive,’’ ‘“‘constructive,”’ ‘‘vicarious,’’ or 
“‘insulated.”’ The court, utilizing the definitions provided by Professor Prosser, 
demonstrated great care in refining its understanding of the tort concepts of 
indemnity and contribution. In denying immunity to the United States against 
third parties under FECA, however, the court stopped short in its study and 
failed to take cognizance of Professor Prosser’s determination that, ‘‘as in the 
case of contribution, indemnity is NOT allowed against one who has a defense, 
such as family immunity, against the original plaintiff.’’** If the Court had em- 
braced this proposition, it would have been compelled to deny indemnity. 

The year after Weyerhauser was decided, the Supreme Court denied certior- 
ari in United: Airlines v. United States.*° The lower court, in Weiner v. United 
Airlines, had held that the claim for indemnity in that instance was not based 
upon'a duty owed by the government by virtue of contract, attenuated or 
otherwise, or by operation of a rule of law such as ‘‘divided damages’’ in Admi- 
ralty, and that hence, the claim for indemnity must fail.** 

The foregoing review of prior case law, thus, reveals a state of confusion as to 
the status of governmental immunity from suit by third parties where the origi- 





37. See S. Rep. No. 836, 81st Cong., Ist Sess. 23, 30 (1949); H. Rep. No. 729, 81st Cong., Ist Sess. 
14, 15 (1949). 

38. W. Prosser, THE Law oF Torts, § 51 (4th ed., 1971). 

39. 379 U.S. 951 (1964). 

40. 216 F.Supp. 701 (S.D. Ca. 1962). 

41. The suits in Weiner were from judgments in thirty-one cases arising out of a mid-air collision 
between a commercial airliner and an Air Force fighter. At the trial level, the court found that 
both parties were negligent and that neither party was entitled to indemnity from the other and 
that each was entitled to contribution from the other so that neither would be compelled to 
bear the whole loss. United Air Lines could not, however, recover any portion of the costs 


which may be assessed against it from the United States, as the FTCA precluded it. 216 
F.Supp. at 708. 
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nal claimants are barred by the FECA. This situation parallels the one noted in 
Stencel. 


Ill. 


The Stencel court analyzed the legislative intent manifested in Feres, i.e., 
that the legislature intended for the Veteran’s Benefit Act to be the sole source 
of compensation for injured service members. This Act, as interpreted in Feres, 
has been established to be the only available remedy.” If anything, the langu- 
age embodied in the FECA is more absolute and unambiguous. The decision in 
Wallenius notwithstanding, the language of §8116(c) that the FECA “. . . is 
exclusive and instead of all other liability of the United States or the instrumen- 
tality to the employee, his legal representative . . . and any other person other- 
wise entitled to recover damages from the United States . . .”’ is as dogmatic as 
that under Feres. That the legislative intent of this statute was that it was to 
constitute the sole remedy to injured federal employees is self-evident in its 
language and history. Therefore, the judicial language of Feres and the statu- 
tory language of FECA are comparable. 

The Court in Stencel, in commenting upon the existence of the statutory no- 
fault compensation scheme available under the Veteran’s Benefit Act, con- 
cluded that the existence of such a system was a basis for denying further liabil- 
ity not only to the service member, but also to a third party seeking indem- 
nity.** This determination is as readily applicable to the system of benefits 
available under the FECA.“ Both systems of benefits provide for compensation 
to be paid without proof of negligence on the part of the government; the pay- 
ment is made by virtue of the employee’s status, i.e., that he was employed by 
the government, either as a federal employee or a service member, at the time 
of the injury.“* Under both the FECA and the FTCA, the government has 
waived its sovereign immunity only to the extent of the benefits available under 
the respective Acts. 

The Court stated that the Veterans’ Benefits Act serves a dual purpose; it not 
only provides a swift, efficient remedy to the injured serviceman, but it also 
clothes the government in the ‘“‘protective mantle of the Act’s limitation-of- 
liability provisions.’’** The conclusion reached on this issue was that to permit 
petitioners claim here would circumvent this limitation, thereby frustrating one 
of the essential features of the Veterans’ Benefit Act. The Court, although sym- 
pathetic to the position of the third parties, was compelled to interpret the 
statue so as to deny their claims. 

The FECA is identical to the Veterans’ Benefit Act in that the Congress has 
established certain benefits which are available to certain individuals who are 





. Veterans’ Benefit Act 38 U.S.C. § 101 et. seq. (1976). 

. Stencel, 431 U.S. at 672-3. 

. Compensation rates and regulations are found at 5 U.S.C. § 8101 et. seg. (1976). 

. See Veterans’ Benefit Act 38 U.S.C. § 101 et. seq. (1976) and FECA, 5 U.S.C. § 8110 et. seg. 
(1976). 

. Stencel, 431 U.S. at 673 citing Cooper Stevedoring Co. v. Kopke, Inc., 417 U.S. 106, 115 (1974). 
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injured while in the employ of the United States and that this system of benefits 
is intended to be the sole source of compensation to these individuals. 


IV. 


The Stencel Court determined that the “‘. . . relationship between the govern- 
ment and its suppliers of ordnance is certainly no less distinctly federal in char- 
acter than the relationship between the Government and its soldiers.’’*” This 
determination is as readily applicable to the relationship encompassed within 
the context of the FECA; specifically, federal workers and suppliers of equip- 
ment and goods to the Federal Government and the Government enjoy a wholly 
federal relationship. This is a federal question, dealing with federal relation- 
ships and is cognizable under federal law. The Court further indicated that 
“*... as the court held in Feres it makes no sense to permit the fortuity of the 
situs of the alleged negligence to affect the liability of the government to a serv- 
iceman who sustains service-connected injuries . . . it makes equally little sense 
to permit that situs to affect the Government’s liability to a Government con- 
tractor for the identical injury.’’** It makes equally little sense to base the liabil- 
ity of the government on the fact that the immunity from liability arises under 
the FECA instead of Feres. The federal character of the relationships under the 
FECA demands, as it does in the cases under Feres, that the statutory bar to 
suit contained within the FECA be applied to those who seek indemnity for 
damages paid to those who have already exhausted the remedies available 
under FECA. 

In analogizing the elements considered in Stencel to those presented under 
the FECA, it appears that the essential factors in both situations are identical. 
The rationale utilized in analyzing these elements and the conclusion reached 
by the Stencel Court are applicable also to the question of immunity as pre- 
sented under the FECA. Factors such as confusion in the lower courts, the 
existence of a statutory scheme of compensation, a statutory provision which 
provides that it is to be the exclusive remedy, and the federal character of the 
relationship among the parties, all militate for the conclusion that the Stencel 
decision denying indemnity to third parties should also be the rule in the FECA 
situation. The mandate to apply the principles enunciated in Stencel to the 
exclusive-rremedy issue under the FECA would seem to be impeccably 
documented. 

The dissent in Stencel, however, has a somewhat chilling effect on this deter- 
mination. Justice Marshall, joined by Justice Brennan, declared that the exten- 
sion of the Feres doctrine to encompass third-party plaintiffs is not justified. 
The opinion of the dissenters was that the majority invocation of the Feres doc- 
trine rationale that to permit suit by service members would disrupt the special 
relationship between soldiers and their superiors*® was inapplicable when a 





47. Id. at 672. 
48. Id. 
49. Id. at 676. 
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third party brings suit. Assuming this to be the case, the paucity of discussion 
of the major issues discussed by the concurring justices greatly diminishes the 
impact of this one discrepancy. Further, this determination is undermined by 
the fact that to permit suit here would serve to establish an additional remedy 
where none has been legislatively provided. The dissenters further stated that 
the exceptions to sovereign immunity previously described should be universal- 
ly applied, specifically as had been determined in Weyerhauser and Travellers 
Ins. Co. It must be noted that, based on their facts, these prior decisions do not 
serve as a mandate to permit third parties to recover where original plaintiffs 
are barred; rather, they only permit third parties to pursue recovery under sep- 
arate considerations of Admiralty or contract theories. It is suggested that the 
case law exceptions to the FECA exclusive-remedy provisions are to be limited 
to their specific facts and that the FECA, by its own explicit language, provides 


for immunity from suit not only to federal employees, but to third parties seek- 
ing indemnity. 


CONCLUSION 


The Supreme Court in Stencel follows the policy it established in Laird v. 
Nelms,® i.e., not “‘. . . to judicially admit at the back door that which has been 
legislatively turned away from the front door.*' Although the issue addressed by 
the court in Nelms was one of strict liability under the FTCA, the philosophy of 
the Court is useful in examining the question at hand. The Supreme Court has 
employed in Stencel the same type of strict construction in interpreting the 
scope of permissible suit, finding that the immunity of the sovereign was held 
not to be diminished except as specifically delineated within the statute itself. 

A government attorney handling a claim under the FTCA can be fairly 
assured that Stencel will operate as a bar of immunity to third-party suits in 
which the original party was barred under Feres. Furthermore, in view of the 
rationale of Stencel and Nelms, it is arguably certain that the concept of 
sovereign immunity will bar third-party suits brought by those who seek indem- 
nity for damages paid to those eligible under the FECA. 





50. 406 U.S. 797 (1972). 
51. Id. 
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United States v. Stelter 


GARNISHMENT: 42 U.S.C. § 659: THE UNITED STATES CANNOT BE MADE 
PARTY TO A TEXAS GARNISHMENT PROCEEDING TO ENFORCE A DIVORCE 
DECREE WHICH DIVIDED MiLITARY RETIRED PAY AS COMMUNITY PROP. 
ERTY BETWEEN SPOUSES. United States v. Stelter, 567 S.W. 2d 797 
(Tex. 1978). 


Lieutenant Commander Robert T. Gerken, JAGC, USN* 
Mrs. Phyllis Schultz** 


PRIOR TO January 1, 1975, there were no effective means to compel a 
federal agency, through state legal process, to divert the pay of civilian and mil- 
itary personnel to satisfy their personal obligations. Attempts to require such 
action by federal agencies often arose from efforts to enforce divorce or separa- 
tion decrees which ordered defendants to make alimony or child support 
payments. Some state jurisdictions have laws which permit a plaintiff to enforce 
obligations to pay alimony and/or child support by obtaining an additional 
court order (commonly denominated as a garnishment order), directing the 
defendant’s employer to withhold a portion of the defendant’s pay, and to remit 
this amount directly to the plaintiff.‘ The garnishment process was not avail- 
able, however, when the federal government was the employer.” This impedi- 
ment with regard to the garnishment process based upon claims for alimony 
and child support was removed by enactment of Public Law 93-647? which 





*Lieutenant Commander Gerken is currently serving in the Finance and Retirement Law 
Division, Office of the Judge Advocate General. He received the B.A. degree from St. John’s 
University in 1964; the L.L.B. degree from the same University in 1967; the L.L.M. (Tax) degree 


from George Washington University in 1975; and the M.S. (Tax) degree from Southeastern Uni- 
versity in 1978. 


**Mrs. Schultz is currently serving as an Attorney-Advisor in the Finance and Retirement 
Law Division, Office of the Judge Advocate General. She received the B.A. degree from Brook- 
lyn College in 1953; the M.A. degree from the same College in 1956; and the J.D. degree from 
the University of Maryland School of Law in 1976. 


1. See 27BC.J.S. Divorce § 253 (1955 & Supp. 1978). 

2. E.g., United States v. Smith, 393 F.2d 318 (Sth Cir. 1968); 44 Comp. Gen. 86 (1964); 54 Comp. 
Gen. 424 (1974). 

3. Section 459 of the Social Security Act, as amended by the Social Services Amendments of 
1974, Pub. L. No. 93-647, January 4, 1975, 88 Stat. 2337, 2357, 42 U.S.C. § 659. This Section 
originally read: ‘‘Notwithstanding any other provision of law, effective January 1, 1975, 
moneys (the entitlement to which is based upon remuneration for employment) due from, or 
payable by, the United States (including any agency or instrumentality thereof and any wholly- 
owned Federal Corporation) to an individual, including members of the Armed Services, shall 
be subject, in like manner and to the same extent as if the United States were a private person, 
to legal process brought for the enforcement, against such individual of his legal obligations to 
provide child support or make alimony payments.’’ This provision was amended in part by 
Pub. L. No. 95-30, May 23, 1977, 91 Stat. 126 to include any moneys due from or payable to 
the United States and the District of Columbia (including any agency, subdivision, or instru- 
mentality thereof) to any individual. The amendments in Pub. L. No. 95-30 also added several 
substantive and procedural rules to 42 U.S.C. § 659. 
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merely waived federal sovereign immunity with regard to the garnishment 
process in two specific instances.* The original legislation did not define the 
term “‘alimony,”’ nor elaborate on the substantive meaning of that word. To 
resolve any controversy concerning the meaning of the word ‘‘alimony,’’ Con- 
gress included in Public Law 95-30 a definition of the term.’ The term 
“‘alimony”’ is broadly defined to include any periodic payments of funds for the 
support and maintenance of a spouse (or former spouse), but expressly excludes 
any division of property between spouses. In Stelter v. Stelter,® the Supreme 
Court of Texas held that a divorce decree dividing military retirement benefits 
cannot be enforced by garnishment process under 42 U.S.C. § 659 because it is 
basically a community property settlement, and is not “‘alimony”’’ under the 
definition obtained in 42 U.S.C. § 662(c). 


I 


Dorothy and Robert Stelter were married for fourteen years, during all of 
which time Robert served on active-duty in the military. Robert eventually 
retired after twenty years service. As part of the divorce proceeding in 1973, 
Dorothy was awarded a one-half share of that portion of the military retirement 
benefit which accrued during the marriage (7/20th of the total retirement 
benefit) as community property. This was in accordance with Texas law, which 
provides that pension benefits earned by either during the marital relationship 
are part of the community estate, and thus subject to division upon dissolution 
of the marriage.’ Robert was required by the decree of divorce to pay into the 
registry of the court 7/20ths of his retirement pay within five days after its 
receipt. Robert not only declined to obey the court order contained within the 
divorce decree, but removed himself from the jurisdiction of the state. After 
enactment of Public Law 93-647, Dorothy initiated garnishment proceedings in 
Texas against the United States under 42 U.S.C. § 659. The trial court granted 
a motion for summary judgment in favor of Dorothy, and directed the United 
States, as garnishee, to pay over amounts sufficient to satisfy the decree from 





4. E.g., Kelley v. Kelley, 425 F.Supp. 181 (W.D. La. 1977); 56 Comp. Gen. 592 (1977). 

5. Section 501, Pub. L. No. 95-30, May 23, 1977, 91 Stat. 126, 157-162 added 42 U.S.C. § 662(c) 
which defines the term ‘‘alimony’’ for the purpose of 42 U.S.C. § 659 as follows: ‘‘(c) The term 
‘alimony,’ which was used in reference to the legal obligations of an individual to provide the 
same, means periodic payments of funds for the support and maintenance of the spouse (or 
former spouse) of such individual, and (subject to and in accordance with State law) includes 
but is not limited to, separate maintenance, alimony pendent lite, maintenance, and spousal 
support; such term also includes attorney’s fees, interest, and court costs when and to the ex- 
tent that the same are expressly made recoverable as such pursuant to a decree, order, or judg- 
ment issued in accordance with applicable State law by a court of competent jurisdiction. Such 
term does not include any payment or transfer of property or its value by an individual to his 
spouse or former spouse in compliance with any community property settlement, equitable 
distribution of property, or other division of property between spouses or former spouses.” 

6. 567 S.W. 2d 797 (Tex. 1978). 


7. Clearley v. Clearley, 544 S.W. 2d 661 (Tex. 1976); Hering v. Blakeley, 385 S.W. 2d 843 (Tex. 
1965). 
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Robert’s retirement pay. The United States appealed this order on the ground, 
inter alia, that under state law the term “‘alimony”’ did not embrace divisions of 
community property. Under Texas law, the award of permanent alimony under 
a decree of divorce is prohibited.* The Supreme Court of Texas, in Francis v. 
Francis, discussed the meaning and nature of ‘‘alimony”’ in the context of the 
state law prohibition at some length. Noting as a preface that courts have 
ascribed to the word “‘alimony”’ different legal meanings,’ the court approved 
and adopted the definition that alimony is an allowance or provision for a wife’s 
support, whether during pendency of a suit or after an absolute divorce, which 
is premised upon a judgment or decree of a court.'® Emphasis in the Francis 
case was placed upon the requirement for a judicial order or decree which 
would impose a personal obligation on the husband to make payments for the 
support and maintenance of the wife after a final decree of divorce. Mere con- 
tractual obligations on the part of a husband to make future periodic (or lump 
sum) payments for the support of a wife are not considered to be alimony under 
this definition. Consequently, the term ‘‘alimony”’ has a relatively narrow 
meaning for purposes of the Texas prohibition. 

In Stelter, it was apparent that the obligation that plaintiff sought to enforce 
through the garnishment process under 42 U.S.C. § 659 was not technically 
“‘alimony”’ for state law purposes. The intermediate appellate court (Court of 
Civil Appeals of Texas, E] Paso)*' recognized this problem, but nevertheless 
was of the opinion that a broad meaning should be given to the term “‘ali- 
mony”’ for purposes of garnishment under the federal statute.'? Citing Jn re 
Nunnally'* in which it was held that a similar award of pension benefits under 
Texas law was “‘alimony”’ within the meaning of Section 17 of the Bankruptcy 
Act, the Court of Civil Appeals affirmed the trial court decision, thereby ascrib- 
ing a more liberal interpretation to the word ‘‘alimony in 42 U.S.C. § 659 than 
the technical definition of the term under state law. Confining the decision to 
the motions asserted at the trial court level, the Court of Civil Appeals did not 
take into consideration the amendments that were enacted one month earlier in 
Public Law 95-30, which included a definition of the term ‘‘alimony”’ for the 
purpose of 42 U.S.C. § 659."* 

The specific exclusion of community property settlements, and/or other divi- 
sions of property between spouses, under the new definition of the term “‘ali- 
mony” prompted the United States to appeal further this order to the Supreme 
Court of Texas. In a decision, dated June 21, 1978, the majority of a divided 
court overruled both lower courts, and dismissed the garnishment action. 





8. Francis v. Francis, 412 S.W. 2d 29 (Tex. 1967); Gent v. Gmenier, 435 S.W. 2d 293 (Tex. Civ. 
App. 1973). See Corrigan, Garnishment of Federal Income for Child-Support and Alimony 
Obligations in Texas, 41 Tex. B.J. 245, 246-250 (1978). 

9. 412S.W. 2d 29 (Tex. 1967). 

10. Id. at 31-33. 

11. 553 S.W. 2d 227 (Tex. Civ. App. 1977). 
12. Id. at 229. 

13. 506 F.2d 1024 (Sth Cir. 1975).- 

14. See note 5, supra. 
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Noting that Congress had excluded payments or transfers of property, in com- 
pliance with divisions of community property, from the term “‘alimony”’ under 
42 U.S.C. § 659, the majority opinion conceded thai federal sovereign immuni- 
ty would bar plaintiff’s action. The dissent would have affirmed the opinion of 


the Court of Civil Appeals, and adopted the reasoning of the Fifth Circuit in In 
re Nunnally. 


II 


In an area as new as the federal garnishment legislation, it may be difficult to 
understand the basic differences in viewpoint between the majority opinion in 
Stelter, and the dissent, without a review of the prior involvement of the federal 
courts in related matters. As the dissenting opinion notes, by its reference to Jn 
re Nunnally, federal courts have historically been called upon to distinguish 
between alimony and divisions of property between spouses incident to divorce. 

One such area concerns the discharge of obligations under the federal bank- 
ruptcy statutes. Section 35(a) of the Bankruptcy Act provides that a discharge in 
bankruptcy shall relieve a bankrupt from all of his provable debts, subject to 
the exceptions listed therein. One important listed exception is for alimony and 
payments for the support and maintenance of a wife or child.’* In disputes con- 
cerning the nature of an obligation, i.e., whether an obligation constitutes 
alimony, or is merely a property settlement, the label placed upon the obliga- 
tion by the parties themselves’* or by a court decree’’ is often not dispositive of 
the issue. Thus, in the Nunnally decision, the Fifth Circuit was concerned with 
the question of whether the award of a specific sum of money to a divorced wife 
under a Texas decree was nondischargeable because it was for the support and 
maintenance of an ex-spouse. In an earlier divorce proceeding in Texas, the 
wife in the Nunnally case was awarded, inter alia, the sum of $46,779.41 which 
represented an advance to the marital community from her separate estate. In 
order to secure payment, she was granted a lien on her ex-husband’s remaining 
interest in his Navy retirement benefits. A few months later, the ex-husband 
filed a petition in bankruptcy, and the referee in bankruptcy ruled that the re- 
maining balance ($41,779.41) owed to the ex-wife was a dischargeable debt. The 
wife appealed this ruling to the Fifth Circuit. Although recognizing the Texas 
prohibition on permanent alimony, the court closely examined the applicable 
state statute’® and judicial decisions concerning awards between spouses inci- 
dent to divorce.’® The court concluded that Texas decrees may contain a 
significant amount of alimony-substitute and allowances for the support and 
maintenance of a spouse. In view of the fact that under Texas law a trial court 





15. 11 U.S.C. § 35(a)7 (1970). 

16. Adler v. Nicholas, 381 F.2d 168 (Sth Cir. 1967). 

17. In re Nunnally, 506 F.2d 1024 (Sth Cir. 1975). 

18. Tex. Fam. Code Ann. tit. 1, § 3.633 (1975). 

19. Cooper v. Cooper, 513 S.W. 2d 229 (Tex. Civ. App. 1974); McBean v. McBean, 371 S.W. 2d 930 
(Tex. Civ. App. 1963); Keton v. Clark, 67 S.W. 2d 437 (Tex. Civ. App. 1933). 
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has wide discretion in the disposition of property in divorce actions,”° the court 
concluded that a Texas decree is not merely a division of assets. Noting that 
“*.. we should not be bound by the label which the state places on a decree; we 
must look to its substance,’’ 2’ it was held that the debt to the former wife was 
nondischargeable as representing alimony. 

Similar reasoning has been applied in the area of federal tax law. In disputes 
involving the deductibility of alimony under Section 215 of the Internal Reve- 
nue Code of 1954,?? it has been held that neither the labels attached to an 
agreement ** nor the characterization of an agreement ** in a divorce decree 
are controlling. Thus, in Taylor v. Campbell,”* the parties, who were residents 
of Texas, entered into an agreement which was referred to as a property settle- 
ment agreement. Shortly thereafter they were divorced, and the decree incor- 
porated and approved the property settlement agreement. Under the agree- 
ment, the wife was to receive $200 per month for four years, and thereafter $200 
per month until she died or remarried. The Internal Revenue Service disal- 
lowed the deduction by the husband of these amounts as alimony. The district 
court held that the payments were made in exchange for the wife’s property 
rights and not for her support. The Fifth Circuit reversed, holding that the pur- 
pose for the payments is the determining factor in deciding whether they con- 
stitute support and maintenance. Disregarding the label attached to the agree- 
ment, both by the parties themselves and the divorce decree, the court found 
that support for the ex-spouse was the purpose of this clause in the agreement. 
Faced with the argument that these payments were not in discharge of a legal 
obligation, because there is no legal obligation to pay permanent alimony in 
Texas, the court noted that uniformity of treatment was the overriding intent of 
the federal tax law.?° Thus, the court concluded that the unenforceability of an 
agreement under state law would not prevent the deduction of payments made 
pursuant to such an agreement, and that “‘. . . the vagaries of Texas marital law 
cannot operate to defeat the obvious intent of the statute that it be uniformly 
applied.”’ ?” There are a number of similar federal decisions concerning states 





20. McKnight v. McKnight, 543 S.W. 2d 863 (Tex. 1976). 

21. Inre Nunnally, 506 F.2d 1024, 1027 (Sth Cir. 1975). 

22. 26 U.S.C. § 215 (1976). 

23. E.g., McCombs v. Comm., 397 F.2d 4 (10th Cir. 1968); Coker v. United States, 327 F. Supp. 169 
(D. Neb. 1971), aff'd per curiam 456 F.2d 676 (8th Cir. 1972). 

24. Bardwell v. Commissioner, 318 F.2d 786 (10th Cir. 1963); Drake v. United States, 191 F. Supp. 
84 (S.D.N.Y. 1961). 

25. 335 F.2d 841 (5th Cir. 1964). 

26. The court actually cited the legislative history to §§ 22(k) and 23(u) of the Int. Rev. Code of 
1939, which were predecessors of the current §§ 71 and 215 of the Int. Rev. Code of 1954, S. 


Rep. No. 1631, 77th Cong., 2d Sess. 83 (1942) and H.R. Rep. No. 2333, 77th Cong. 2d Sess. 72 
(1942). 


27. 335 F.2d at 846. 
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other than Texas.”* It is this type of reasoning which the Court of Civil Appeals, 
and the dissenting opinion in the Stelter case, hoped to employ in concluding 
that the term “‘alimony”’ as used in 42 U.S.C. § 659 might have a broader 


meaning for federal purposes than under the narrow concepts of Texas marital 
law. 


iil 


A review of the relatively few federal decisions concerning 42 U.S.C. § 659, 
reflecting no doubt its recent vintage, indicates that terms such as ‘‘alimony”’ 
will be construed in strict accord with applicable state law. In contrast to areas 
of substantive federal law such as bankruptcy and taxes, the federal garnish- 
ment statute serves no purpose other than to waive sovereign immunity in two 
specific instances: child support and alimony. It has been repeatedly held that 
Section 659 does not grant original jurisdiction to federal courts, and that suit 
should properly be brought only in state court.”® 

In those federal decisions which have commented upon the merits of the gar- 
nishee’s action, it is clear that state law is controlling. Thus, in Kelley v. 
Kelley,*° the plaintiff filed suit in a Louisiana state court against her former hus- 
band and the United States to enforce a divorce decree awarding her a one-half 
interest in her husband’s Air Force retirement pay. Suit was removed to federal 
district court under the authority of 28 U.S.C. § 1442(aX1) by the United States, 
and a motion to dismiss was granted. Noting that a waiver of federal sovereign 
immunity is to be strictly construed,*' the court held that plaintiff’s suit must 
be dismissed because the federal government had not waived immunity to en- 
force community property rights. In Marin v. Hatfield,*? the Fifth Circuit con- 
sidered a Texas divorce decree which awarded the ex-wife a one-half share in 
her ex-husband’s Army retirement benefits. Upon the husband’s alleged failure 
to pay his retirement benefits in conformance with the decree, she initiated a 
garnishment action against the United States under 42 U.S.C § 659. The 
district court dismissed for lack of jurisdiction, and the Fifth Circuit affirmed. 
By way of dicta, the court noted that: ‘‘. . . the mere fact that the United States 
by statute has waived immunity for enforcement of alimony obligations does 
not confer a right to alimony on a party precluded by state law from receiving 
it.”’ 9? The contrast between Marin and the Fifth Circuit decisions in Jn re Nun- 
nally and Taylor v. Campbell concerning bankruptcy and féderal income taxes 
respectively, is striking. There is no consideration in Marin of the “‘substance”’ 





28. E.g., Brown v. United States, 121 F. Supp. 106 (N.D. Calif. 1954) (California); Marion v. Hesse, 
60 T.C. 685 (1973) (Pennsylvania); Charles Campbell, 15 T.C. 355 (1950) (New York). 

29. Wilhelm v. United States Dept. of the Air Force, 418 F. Supp. 162 (S.D. Texas 1976); Golightly 
v. Golightly, 410 F. Supp. 861 (D.C. Neb. 1976); Morrison v. Morrison, 408 F. Supp. 315 (N.D. 
Texas 1976); West v. West, 402 F. Supp. 1189 (N.D. Ga. 1975). 

30. 425 F. Supp. 181 (W.D. La. 1977). 

31. Id. at 182, n.30. 

32. 546 F.2d 1230 (Sth Cir. 1977). 

33. 546 F.2d at 1231. 
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of the decree, or whether its purpose was for the support and maintenance of 
the ex-spouse. The implication in Marin is that if the decree is clearly identified 
under state law as a property settlement, it is unenforceable under 42 U.S.C. 
§ 659, regardless of how much alimony-substitute the award might contain or 
whether enforcement would serve the intent and purpose of the federal legisla- 
tion. 

The subsequent enactment of a definition of the term “‘alimony”’ reenforces 
this line of reasoning, inasmuch as it clearly excludes divisions of property be- 
tween spouses of whatever nature. In a recent decision,** the Comptroller 
General held that federal officials do not have the authority to honor a Texas 
garnishment order which is based upon a community property settlement. This 
decision emphasizes that federal officials must comply strictly with the defini- 
tion of ‘‘alimony”’ contained in 42 U.S.C. § 662(c). 


IV 


The future role of the federal courts in the garnishment area is highly 
speculative. In all probability, federal courts will not adopt a broad and sweep- 
ing concept of “‘alimony”’ for purposes of garnishment, particularly in view of 
the statutory definition in 42 U.S.C. § 662(c). In that regard, the hopes of the 
dissent in Stelter are ill founded. This is not to say, however, that the federal 
courts will not have a significant role to play in future litigation in the garnish- 
ment area. 

While it is fairly easy to distinguish in the abstract between alimony for the 
support or maintenance of a spouse, and divisions of property between spouses 
it is not so easy to distinguish between the two concepts in concrete situations. 
Many separation agreements, whether or not incorporated into a divorce 
decree, may contain hybrid provisions which combine elements of both alimony 
and property division. For example, a wife by agreement is given exclusive use 
of the marital abode, and the husband contracts to make payments on the home 
in lieu of any support until the mortgage debt is liquidated. The obligation is to 
terminate upon the ex-wife’s remarriage, but not upon the death of either 
party. It would, in the main, be extremely difficult to determine whether this 
type of provision is, in fact, a property settlement which would preclude en- 
forcement by 42 U.S.C. § 659. As in the Kelley case, one solution might be to 
remove the case to federal district court and seek dismissal. While the appli- 
cable state law will be the guide, the decision will often be a factual, not a legal, 
determination. The ultimate result may be the development of criteria which 
strongly resemble the factual standards which have been employed in the 
federal tax and bankruptcy cases, but with a different emphasis. Rather than 
seeking to expand the concept of “‘alimony,”’ the thrust of fedreal decisions 
may now be to narrow the scope of what is subject to garnishment under 42 


U.S.C. § 659. 





34. 57 Comp. Gen. 420 (1978). 
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It should also be noted that legislative proposals may have a significant im- 
pact on this problem in the near future. A bill has been introduced in the House 
which would amend 42 U.S.C. § 659 to permit garnishment for: ‘‘. . . any other 
court ordered payments or settlements to or on behalf of his spouse or former 
spouse and/or child or children.”’ ** Moreover, the recent enactment of Public 
Law 95-366 ** concerning civil service retirement benefits must be considered. 
This law authorizes the Civil Service Commission to pay part or all of a mem- 
ber’s retirement benefits to a former, or legally separated, spouse if these 
payments are expressly provided for in the terms of a court decree of divorce, 
annulment, legal separation, or any court-approved property settlement. In 
view of the fact that this statute produces a disparity in the treatment of the two 
retirement systems with regard to the enforcement of property settlements, 
there is a strong possibility that subsequent legislation may extend similar 
treatment to military retirees. 





35. H.R. 14045, 95th Cong., 2d Sess. (1978) (Emphasis added). 
36. Act of Sept. 15, 1978, Pub. L. No. 95-366 (to be codified in 5 U.S.C. §§ 8345). 
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GUIDE TO THE RULES OF PRACTICE AND PROCEDURE OF THE UNITED 
STATES COURT OF MILITARY APPEALS 

By Eugene R. Fidell. Washington: Public Law Education Institute: 
1978. Pp. 78. $4.50 


Lieutenant David S. Durbin, JAGC, USNR* 


ON JULY 1, 1977, the U.S. Court of Military Appeals issued a complete 
revision of its rules of practice and procedure. Not only was it the most thor- 
ough reworking of its rules, but the new rules also contained more changes than 
any previous revision. The rules, coming as they did during a period of in- 
creased court activism, have a heightened importance. Unfortunately, they 
were not accompanied by any comments, official or unofficial. It is this omis- 
sion which Eugene Fidell has attempted to fill. The bare bones of the rules have 
been fleshed out by Mr. Fidell’s guidebook as he compares the rules with previ- 
ous versions and describes how the court actually works in relation to the rules. 
A frequent contributor to the services law journals, as well as a law specialist in 
the U.S. Coast Guard Reserve, Mr. Fidell is well acquainted with military law 
and practice before the Court of Military Appeals (COMA). 

The guide follows the arrangement of the rules themselves. Each rule is 
delineated and followed by such explanation as is deemed necessary. This 
allows the practitioner to turn to a particular rule and immediately find the ap- 
propriate analysis. Naturally, the most frequent appearances before the court 
are by members of the appellate divisions of the various armed services. By 
their constant contact with the Court, the normal business of petitions, cer- 
tifications, and grants of review is fairly routine with respect to such procedural 
matters. While court rules, in general, are not a particularly stimulating area, 
the rules of a court with the limited jurisdiction possessed by the Court of 
Military Appeals would be even less noteworthy were it not for the discussion of 
the expanding realm of the Court’s extraordinary writ authority. Practitioners 
in the field will be interested in the treatment of how to prepare a petition for 
extraordinary relief since it is in the field that the circumstances typically arise 
which call for such measures. Rules 25 and 26, with their commentary, set forth 
what is required in these pleadings. The rules set forth the Court’s suggested 
format for such petitions as well as the fundamental information which must be 
included. In the absence of similar guidance in the rules for practice before the 
Courts of Military Review, these formats provide a pattern to be followed there 
as well. 





*Lieutenant Durbin is currently serving as a Defense Attorney in the Appellate Defense Divi- 
sion, Navy Appellate Review Activity, Office of the Judge Advocate General of the Navy. He 
received the J.D. degree from the University of Missouri, Kansas City, in 1975. 
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In conjunction with several other rules, the process of pursuing an extraordi- 
nary writ as well as an appeal of an adverse determination on such a writ by a 
Court of Military Review is discussed. Most military lawyers probably equate 
extraordinary relief with the Court of Military Appeals. Less attention has been 
given to the Courts of Military Review in this area. Since McPhail v. United 
States,’ there can be little question that they possess such power. Fidell sug- 
gests that the preferred course would be customarily to seek extraordinary 
relief from the intermediate appellate courts (Courts of Military Review) as is 
the civilian practice (i.e., seeking relief initially from the appropriate Court of 
Appeals before proceeding to the Supreme Court). This suggestion may over- 
look the fact that, in most instances, relief is more to be expected from the 
Court of Military Appeals than the Courts of Review. Nevertheless, on certain 
issues, petitions to the intermediate courts may receive more attention rather 
than be merely dismissed or denied out of hand. This may be the result of the 
relatively larger number of judges on the Courts of Military Review allowing 
them to consider such matters in more detail, as well as the inclination of some 
of the courts to decide certain issues of particular importance to their service. 

In the appeal of denials of extraordinary appeals, Fidell points out an inter- 
esting paradox. An accused-petitioner may appeal the determination under 
Rule 3(bX2); the government-respondent may seek redress by the certification 
process of Rule 3(aX2).? In the unusual case of a writ sought by the government, 
however, the losing government-petitioner could appeal this “‘adverse decision 
on”’ the application. The accused-respondent, however, would seem left without 
a remedy since the “‘application”’ was not decided ‘‘adversely.”’ Fidell suggests 
that relief might be sought by a petition for grant of review under Rule 3(aX3). 

Following the detailed analysis of the rules are two sections dealing with sug- 
gested additional rules and procedures for arriving at new rules. Besides such 
routine matters as standards for appellate release pending review by the Court 
of Military Appeals, appellate pre-hearing conferences, and a judicial confer- 
ence, the author suggests a court rule setting up a mechanism whereby the 
Court of Military Appeals could answer questions about military law certified to 
it by other federal courts. The process is analogized to the process by which 
federal courts currently certify questions of state law to certain state supreme 
courts in diversity cases. Disregarding the issue of whether such a rule would be 
legally permissible, Fidell points out that such a process could reduce some of 
the friction created by conflicting results between Article III courts and the 





1. 1M J. 457 (C.M.A. 1976). 
2. 10 U.S.C. § 67(bX2) (1976). 
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Court of Military Appeals as well as with other Article I courts such as the Tax 
Court. Regarding the process of formulating future rule changes, Fidell 
suggests greater public involvement in the preparation of such rules by a stand- 
ing committee followed by greater opportunity for public comment prior to im- 
plementation. 

Overall, the guidebook provides a concise but detailed look at a relatively 
new area of the law. It provides practical, workable solutions to some of the 
problems posed by the new rules, and suggests ways to avoid such problems in 
future revisions. For both the regular practitioner before the Court and judge 
advocates in the field with less frequent call upon the Court, the guide is a 
workable tool in preparing cases and pleadings in the military justice appellate 
system. 
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